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Fact Pattern 1 
 
Amanda Baker has recently been elected to the Board of Trustees of the Brilliant, But Unknown 
American Art Museum in Kingston, New York. The Museum was founded 40 years ago by an 
artist who spent many years as brilliant, but unknown and only found commercial and monetary 
success when she was in her mid-60s.  After the artist’s death in 1995, her children continued to 
expand the Museum, which today houses a diverse collection of American art, hosts special 
exhibitions, offers educational programs for children, studio workshops, and even concert 
experiences.  The Museum also plays an integral role in the development of highly-visible public 
art installations in the underserved, urban communities of Upstate New York.   
 
Amanda is passionate about making art accessible across all communities, and is excited about 
her new volunteer position.  She adores the Museum and its involvement with her adopted 
community.  While Amanda and her family live in Prospect Park, they have a weekend home in 
Rhinebeck.   
 
One of the initiatives the Museum and its Board are undertaking is the greater development of its 
Planned Giving office.  And this is one of the reasons Amanda was recruited onto the Board of 
Trustees.  Amanda is a trust and estates attorney at a Manhattan law firm.  
 
One of the Museum’s annual fundraising events is its end-of-summer garden party -- an event 
that includes a silent auction.  Amanda plans to offer her estate planning services as an item for 
the silent auction.  If Amanda ends up with an unwaivable conflict, she plans to refer the highest 
bidder to another attorney and pay for the services, up to the cost of the bid.    
 
The Museum has recently been introduced to Mr. Smith, a sophisticated and philanthropic 
individual, and a long-time admirer of the Museum.  Mr. Smith also believes in tax avoidance, 
and is the grantor of a few CLATS - charitable lead annuity trust.  After a few conversations with 
Board Members and the Planned Giving Officer, Mr. Smith makes the decision that the Museum 
will be the beneficiary of a new CLAT.   
 
Given the benefit to the Museum, Mr. Smith has asked the Museum to pay for the legal fees he 
will be incurring in establishing the CLAT.  Rather than diving into those murky non-profit 
ethical waters, Amanda’s wife, who is also a trust and estates attorney, has offered to draft the 
CLAT free of charge.  Amanda has also spoken to Mr. Smith about her being the Trustee; of 
course, Amanda would not charge a commission.  Knowing a difficult client when she sees one, 
Amanda’s wife plans to include an exculpatory provision within the CLAT.   
  
 
  



Fact Pattern 2 

Donald Smith was a spry 95 year old bachelor living in an independent living facility in 
Manhattan.  Donald had a long career as a global investment banker, and considered himself 
fortunate that he had more than sufficient assets to support himself in his later years.  Indeed, he 
had more than $10 million of highly-appreciated assets, in addition to a pension and annuity that 
provided an income stream.  
 
Donald had no children, but did have three nephews of whom he was very fond.  Two nephews 
were financially successful.  The third nephew was a professional and successful as a librarian, 
but wasn’t financial successful.  Donald has no gift or estate tax exemption remaining.   
 
One day, Donald was visited by a Planned Giving Officer from his university, Old Ivy.  Donald 
had given modestly, but consistently, to Old Ivy over the years.  Donald and Planned Giving 
Officer chatted about their old college days at Old Ivy, their careers – the Planned Giving Officer 
having recently pivoted his career from that of a Counsel position in the Private Client Group at 
a large Manhattan law firm -- and the conversation swung around to Donald’s philanthropic 
legacy.  Donald mentioned his plan to bequeath 70% of his estate to a variety of charities that he 
had supported over the years.  The other 30% of his estate – roughly $3 million – would pass to 
his three nephews.   
 
Rather than leaving an outright bequest to his nephews, the Planned Giving Officer suggested 
that Donald instead create a $3 million inter vivos Net Income With No Makeup Charitable 
Remainder Unitrust:  a NI-CRUT.  The NI-CRUT would pay a 5% unitrust to Donald for his life, 
and then equally to his three nephews for life, with the remainder eventually passing to Old Ivy.  
And rather than leaving the balance of his estate to a variety of charities, Old Ivy could be the 
sole charitable beneficiary.  In exchange for Donald’s generosity, Old Ivy would be privileged to 
be able to name an auditorium in its business school in Donald’s honor.   
 
Donald was intrigued by the idea of a 5% income stream, as well as his name in his alma mater.  
Donald’s long-time attorney retired a number of years ago, so he engaged with an attorney’s 
from Planned Giving Officer’s former firm.  The new attorney was recommended by the Planned 
Giving Officer, and happened to be the Planned Giving Officer’s daughter. 
 
The attorney drafted the trust agreement, as well as a new will for Donald; a long-time – and 
younger – friend is appointed as trustee of the NI-CRUT, and the attorney is the nominated 
executor.  The trustee retained the same attorney to represent him in his fiduciary capacity. 
 
Unfortunately, Donald passed away 11 months after creating the NI-CRUT.  And perhaps even 
more unfortunately, the trustee failed to make three quarterly income payments to Donald.  
 
Upon an audit of Donald’s estate tax return, the IRS denied the charitable deduction on the 
ground that, since the trust failed to make quarterly payments to Donald, it did not actually 
operate as a NI-CRUT from its inception.  This adjustment resulted in significant estate taxes, 
reduced unitrust payments, and the value of Old Ivy’s remainder interest – not to mention the 
$300,000 in legal fees that were paid by the trust.   
 



Fact Pattern 3 
 
Franklin Rudder is a life-long Manhattanite.  With the exception of a few years at a Connecticut 
boarding school, Franklin’s entire education – from primary school through law school -- was in 
Manhattan.  Franklin is a proud alum of Hudson University, where he received both his 
undergraduate and law degrees 45 years ago. 
 
In 1980 when Franklin was a young associate, his law firm represented Richard Client in his 
estate and income tax planning.  Part of this plan involved a substantial gift to Hudson 
University’s business school, and a new building bearing Rich’s name.  Working on such a 
matter was very good experience for Franklin and certainly proved to be valuable experience 
when he made a lateral move a few years later.   
 
Franklin has recently been contacted by a long-standing client, who would like Franklin’s 
assistance in executing on her philanthropic legacy.  Like Franklin, Long Standing Client is a 
proud alum and supporter of Hudson University.   
 
Long Standing Client and Hudson University have begun discussions about Long Standing 
Client making a substantial gift to its business school.  Her gift would allow Hudson University 
to renovate, redesign and expand the business school facilities, which have become esthetically, 
environmentally, and technologically outdated.  This redesign will allow Hudson University to 
remain competitive at the highest levels.  And in recognition and appreciation of Long Standing 
Client’s generosity, Hudson University has proposed that the building housing the business 
school be renamed the Long Standing Client Business School Building at Hudson University.  
Long Standing Client has asked Franklin to engage with Hudson University to work out the 
details of the gift pledge agreement.   
 
The University has assured Franklin that the terms of Richard Client’s gift pledge agreement are 
vague enough to allow the renaming of the building.  In reviewing the gift pledge agreement that 
he worked on so many years ago, Franklin sees that he would draft some provisions differently 
now, but wouldn’t necessarily call the agreement vague.  And he certainly remembers Richard’s 
impression that his name would be on the building in perpetuity.   
 
Richard Client passed away in 1998.  After the funding of trusts for his children, the residue (and 
majority) of his estate passed to charity.   
 
While Franklin is finalizing the negotiation of Long-Term Client’s gift pledge agreement with 
Hudson University, word reaches Richard Client’s children about the name change, and they 
become very vocal in their opposition.  Franklin suspects that this hostility would be softened 
with a monetary reparation, and has made that suggestion to the University.   
 
 
  



Fact Pattern 4 
 
Samantha Brown is a partner in Corporate Law group of a large Manhattan law firm. One of 
Samantha’s clients is a non-profit environment advocacy group headquartered in New York City.   
 
The law firm also has a trust and estates department that represents Stephen Dankworth-Relish.  
Stephen recently contacted his estate planning attorney for his and his firm’s help in facilitating a 
large, but anonymous cash gift to the advocacy group through the firm’s escrow account.  It is 
important for Stephen to remain anonymous to both the public and the group.  Stephen is an 
entertainer by trade and hosts a popular podcast that actively works to discredit climate change 
scientists.  Stephen hopes that this gift will help clear his conscience – he is beginning to feel 
guilty for making money off of climate change denial.  He also hopes this will get him back in 
good standing with his tween children.    
 
Following receipt of the gift, one particular Board Member feels that it is the obligation of the 
Board to determine the identity of all donors, and this Board Member has been pestering the 
CEO to determine the source of the anonymous gift.  Since it was clear that the gift was 
facilitated by the Law Firm, the Board Member feels that it shouldn’t be that difficult, especially 
considering its external corporate counsel is a member of the same firm.   
 
Feeling bad about having to make the ask, and not really believing that the Board is entitled to 
the identity of the donor, the CEO asks her assistant to make the call to Samantha’s office.  The 
CEO assumes that an assistant making a call to the law firm will go nowhere, and she can report 
back to her Board that the law firm was unresponsive to her inquiries.  Coincidentally, the 
assistant and Samantha’s newly-hired legal secretary play on the same roller derby league, and 
the legal secretary was happy to place a couple of calls within the firm to identify the source of 
the donation.   
 
Within a few hours, Stephen Dankworth-Relish was trending.  Within 12 hours, it was known 
that Samantha’s law firm was the source of the disclosure.  Within a day, Stephen’s social media 
followers dropped by more than half and his podcast was dropped from its platform.    
 
 
  



Fact Pattern 5 
 
Michael Brown is a solo practitioner, living and working in Westchester County.  Michael has a 
respectable and growing practice that encompasses trust and estate planning and administration, 
elder law planning, and real estate. 
 
Michael is a proud second-generation alum, and proud third-generation parent of PEACE – the 
Passionate Emu Agriculture Camp and Equine Center. PEACE is a summer camp and year-
round education center located in Bedford, New York.  Its mission is to develop leadership, 
responsibility, and life skills in young people, while introducing concepts of sustainability and 
healthy living.   
 
Michael considers himself a champion of PEACE.  He has a magnet on his car, he actively 
promotes PEACE on his personal Instagram and Twitter feeds, and has written a few 
professional articles for its quarterly newsletter.  He even has a vintage poster framed and 
hanging in his conference room. 
 
PEACE holds a special place in Michael’s heart, as it does for many people, and the alumni 
network is quite strong.  Michael’s dentist, financial advisor, and yoga instructor are all PEACE 
alumni.  The PEACE alumni network has also proven to be a strong referral source for Michael’s 
firm.  It may help that Michael advertises that, when working with PEACE alumni, he donates 
5% of his fee to the organization. 
 
For many years, Michael has hosted quarterly educational webcasts for clients and potential 
clients, with topics ranging from education funding options to special needs trusts.  If the topic 
ever covers charitable planning, Michael always uses PEACE as an example.  And while 
Michael never explicitly suggests clients support PEACE, he always mentions his connections to 
the organization and offers to make an introduction.  This past year, Michael was quite pleased to 
see the names of a few of his clients on PEACE’s published annual donor’s list. 
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mediations and arbitrations in New Jersey and New York courts. 

Jordan also advises and assists individuals, executives and family business owners in 
their trusts and estates planning by preparing estate planning documents including wills 
and trusts that meet his clients’ needs.  He brings his tax expertise and vast experience 
to bear so that his clients accomplish their objectives of minimizing and deferring tax, 
retaining maximum control, satisfying charitable giving objectives, and protecting assets 
against claims of potential creditors.  

Jordan’s expertise has been recognized by various professional organizations.  Since 
1999, he has been a Fellow of the American College of Trust and Estate Counsel 
(ACTEC), a select association of peer-elected trusts and estates lawyers.  He presently 
serves on its Fiduciary Litigation and Professional Responsibility Committees.  From 
2001 to 2002, he served as Chair of what is now the Real Property, Trust and Estate 
Law Section of the New Jersey State Bar Association.  He helped develop important 
trusts and estates legislation in New Jersey by serving on the Section’s Uniform Trust 
Code Committee, the Uniform Probate Code Revision Committee and the Prudent 
Investor Rule Drafting Committee.  He is also a member of the Trusts and Estates 
Section of the New York State Bar Association, and its Estate Litigation committee.  

Jordan has lectured and published extensively on trusts and estates issues.  His articles 
have been featured in the New Jersey Law Journal and the New Jersey Lawyer.  He 
has lectured on numerous occasions for ACTEC, the New Jersey Institute for 
Continuing Legal Education (NJICLE), and other organizations, and has served as an 
instructor for NJICLE’s Skills and Methods course in the areas of will drafting and 
probate practice.  

Jordan is a graduate of Rutgers College, University of Michigan Law School, McGeorge 
School of Law, University of the Pacific; and is admitted to the bars of New York and 
New Jersey. 
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Relevant New York Rules of Professional Conduct 
 
 
RULE 1.0: TERMINOLOGY  
(a) “Advertisement” means any public or private communication made by or on behalf of a 
lawyer or law firm about that lawyer or law firm’s services, the primary purpose of which is for 
the retention of the lawyer or law firm. It does not include communications to existing clients or 
other lawyers.  

(b) “Belief” or “believes” denotes that the person involved actually believes the fact in question 
to be true. A person’s belief may be inferred from circumstances.  

(c) “Computer-accessed communication” means any communication made by or on behalf of a 
lawyer or law firm that is disseminated through the use of a computer or related electronic 
device, including, but not limited to, web sites, weblogs, search engines, electronic mail, banner 
advertisements, pop-up and pop-under advertisements, chat rooms, list servers, instant 
messaging, or other internet presences, and any attachments or links related thereto.  
 
(d) “Confidential information” is defined in Rule 1.6.  
 
(e) “Confirmed in writing” denotes (i) a writing from the person to the lawyer confirming that 
the person has given consent, (ii) a writing that the lawyer promptly transmits to the person 
confirming the person’s oral consent, or (iii) a statement by the person made on the record of any 
proceeding before a tribunal. If it is not feasible to obtain or transmit the writing at the time the 
person gives oral consent, then the lawyer must obtain or transmit it within a reasonable time 
thereafter.  
 
(f) “Differing interests” include every interest that will adversely affect either the judgment or 
the loyalty of a lawyer to a client, whether it be a conflicting, inconsistent, diverse, or other 
interest.  
 
(g) “Domestic relations matter” denotes representation of a client in a claim, action or 
proceeding, or preliminary to the filing of a claim, action or proceeding, in either Supreme Court 
or Family Court, or in any court of appellate jurisdiction, for divorce, separation, annulment, 
custody, visitation, maintenance, child support or alimony, or to enforce or modify a judgment or 
order in connection with any such claim, action or proceeding.  
 
(h) “Firm” or “law firm” includes, but is not limited to, a lawyer or lawyers in a law partnership, 
professional corporation, sole proprietorship or other association authorized to practice law; or 
lawyers employed in a qualified legal assistance organization, a government law office, or the 
legal department of a corporation or other organization.  
 
(i) “Fraud” or “fraudulent” denotes conduct that is fraudulent under the substantive or procedural 
law of the applicable jurisdiction or has a purpose to deceive, provided that it does not include 
conduct that, although characterized as fraudulent by statute or administrative rule, lacks an 
element of scienter, deceit, intent to mislead, or knowing failure to correct misrepresentations 
that can be reasonably expected to induce detrimental reliance by another. 



 
(j) “Informed consent” denotes the agreement by a person to a proposed course of conduct after 
the lawyer has communicated information adequate for the person to make an informed decision, 
and after the lawyer has adequately explained to the person the material risks of the proposed 
course of conduct and reasonably available alternatives.  
 
(k) “Knowingly,” “known,” “know,” or “knows” denotes actual knowledge of the fact in  
question. A person’s knowledge may be inferred from circumstances.  
 
(l) “Matter” includes any litigation, judicial or administrative proceeding, case, claim, 
application, request for a ruling or other determination, contract, controversy, investigation, 
charge, accusation, arrest, negotiation, arbitration, mediation or any other representation 
involving a specific party or parties.  
 
(m) “Partner” denotes a member of a partnership, a shareholder in a law firm organized as a 
professional legal corporation or a member of an association authorized to practice law.  
 
(n) “Person” includes an individual, a corporation, an association, a trust, a partnership, and any 
other organization or entity.  
 
(o) “Professional legal corporation” means a corporation, or an association treated as a 
corporation, authorized by law to practice law for profit.  
 
(p) “Qualified legal assistance organization” means an office or organization of one of the four 
types listed in Rule 7.2(b)(1)-(4) that meets all of the requirements thereof.  
 
(q) “Reasonable” or “reasonably,” when used in relation to conduct by a lawyer, denotes the 
conduct of a reasonably prudent and competent lawyer. When used in the context of conflict of 
interest determinations, “reasonable lawyer” denotes a lawyer acting from the perspective of a 
reasonably prudent and competent lawyer who is personally disinterested in commencing or 
continuing the representation.  
 
(r) “Reasonable belief” or “reasonably believes,” when used in reference to a lawyer, denotes 
that the lawyer believes the matter in question and that the circumstances are such that the belief 
is reasonable.  
 
(s) “Reasonably should know,” when used in reference to a lawyer, denotes that a lawyer of 
reasonable prudence and competence would ascertain the matter in question.  
 
(t) “Screened” or “screening” denotes the isolation of a lawyer from any participation in a matter 
through the timely imposition of procedures within a firm that are reasonably adequate under the 
circumstances to protect information that the isolated lawyer or the firm is obligated to protect 
under these Rules or other law.  
 
(u) “Sexual relations” denotes sexual intercourse or the touching of an intimate part of the lawyer 
or another person for the purpose of sexual arousal, sexual gratification or sexual abuse.  



 
(v) “State” includes the District of Columbia, Puerto Rico, and other federal territories and 
possessions.  
 
(w) “Tribunal” denotes a court, an arbitrator in an arbitration proceeding or a legislative body, 
administrative agency or other body acting in an adjudicative capacity. A legislative body, 
administrative agency or other body acts in an adjudicative capacity when a neutral official, after 
the presentation of evidence or legal argument by a party or parties, will render a legal judgment 
directly affecting a party’s interests in a particular matter.  
 

(x) “Writing” or “written” denotes a tangible or electronic record of a communication or 
representation, including handwriting, typewriting, printing, photocopying, photography, audio 
or video recording, email or other electronic communication or any other form of recorded 
communication or recorded representation. A “signed” writing includes an electronic sound, 
symbol or process attached to or logically associated with a writing and executed or adopted by a 
person with the intent to sign the writing. 

 

RULE 1.1: COMPETENCE 
(a) A lawyer should provide competent representation to a client. Competent representation 
requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the 
representation.  
 
(b) A lawyer shall not handle a legal matter that the lawyer knows or should know that the 
lawyer is not competent to handle, without associating with a lawyer who is competent to handle 
it.  

(c) A lawyer shall not intentionally:  

(1) fail to seek the objectives of the client through reasonably available means permitted 
by law and these Rules; or  

 

(2) prejudice or damage the client during the course of the representation except as 
permitted or required by these Rules. 

 
 
RULE 1.2: SCOPE OF REPRESENTATION AND ALLOCATION OF AUTHORITY 
BETWEEN CLIENT AND LAWYER  
(a) Subject to the provisions herein, a lawyer shall abide by a client’s decisions concerning the 
objectives of representation and, as required by Rule 1.4, shall consult with the client as to the 
means by which they are to be pursued. A lawyer shall abide by a client’s decision whether to 
settle a matter. In a criminal case, the lawyer shall abide by the client’s decision, after 
consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and whether 
the client will testify.  



 
(b) A lawyer’s representation of a client, including representation by appointment, does not 
constitute an endorsement of the client’s political, economic, social or moral views or activities.  
 
(c) A lawyer may limit the scope of the representation if the limitation is reasonable under the 
circumstances, the client gives informed consent and where necessary notice is provided to the 
tribunal and/or opposing counsel.  
 
(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer 
knows is illegal or fraudulent, except that the lawyer may discuss the legal consequences of any 
proposed course of conduct with a client.  
 
(e) A lawyer may exercise professional judgment to waive or fail to assert a right or position of 
the client, or accede to reasonable requests of opposing counsel, when doing so does not 
prejudice the rights of the client.  
 
(f) A lawyer may refuse to aid or participate in conduct that the lawyer believes to be unlawful, 
even though there is some support for an argument that the conduct is legal.  
 

(g) A lawyer does not violate these Rules by being punctual in fulfilling all professional 
commitments, by avoiding offensive tactics, and by treating with courtesy and consideration all 
persons involved in the legal process. 

 
RULE 1.3: DILIGENCE  

(a) A lawyer shall act with reasonable diligence and promptness in representing a client. 

(b) A lawyer shall not neglect a legal matter entrusted to the lawyer.  
 

(c) A lawyer shall not intentionally fail to carry out a contract of employment entered into with a 
client for professional services, but the lawyer may withdraw as permitted under these Rules. 

 

RULE 1.4: COMMUNICATION 
(a) A lawyer shall:  

(1) promptly inform the client of:  

(i) any decision or circumstance with respect to which the client’s informed 
consent, as defined in Rule 1.0(j), is required by these Rules;  
 
(ii) any information required by court rule or other law to be communicated to a 
client; and  
 
(iii) material developments in the matter including settlement or plea offers.  



 
(2) reasonably consult with the client about the means by which the client’s objectives are 
to be accomplished;  

 
(3) keep the client reasonably informed about the status of the matter;  

 
(4) promptly comply with a client’s reasonable requests for information; and  

 
(5) consult with the client about any relevant limitation on the lawyer’s conduct when the 
lawyer knows that the client expects assistance not permitted by these Rules or other law. 
 

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to 
make informed decisions regarding the representation. 
 
RULE 1.5: FEES AND DIVISION OF FEES  
(a) A lawyer shall not make an agreement for, charge, or collect an excessive or illegal fee or 
expense. A fee is excessive when, after a review of the facts, a reasonable lawyer would be left 
with a definite and firm conviction that the fee is excessive. The factors to be considered in 
determining whether a fee is excessive may include the following:  
 

(1) the time and labor required, the novelty and difficulty of the questions involved, and 
the skill requisite to perform the legal service properly;  
 
(2) the likelihood, if apparent or made known to the client, that the acceptance of the 
particular employment will preclude other employment by the lawyer; 
 
(3) the fee customarily charged in the locality for similar legal services;  
 
(4) the amount involved and the results obtained;  
 
(5) the time limitations imposed by the client or by circumstances;  
 
(6) the nature and length of the professional relationship with the client;  
 
(7) the experience, reputation and ability of the lawyer or lawyers performing the 
services; and  
 
(8) whether the fee is fixed or contingent.  

 
(b) A lawyer shall communicate to a client the scope of the representation and the basis or rate of 
the fee and expenses for which the client will be responsible. This information shall be 
communicated to the client before or within a reasonable time after commencement of the 
representation and shall be in writing where required by statute or court rule. This provision shall 
not apply when the lawyer will charge a regularly represented client on the same basis or rate 
and perform services that are of the same general kind as previously rendered to and paid for by 



the client. Any changes in the scope of the representation or the basis or rate of the fee or 
expenses shall also be communicated to the client.  
 
(c) A fee may be contingent on the outcome of the matter for which the service is rendered, 
except in a matter in which a contingent fee is prohibited by paragraph (d) or other law. Promptly 
after a lawyer has been employed in a contingent fee matter, the lawyer shall provide the client 
with a writing stating the method by which the fee is to be determined, including the percentage 
or percentages that shall accrue to the lawyer in the event of settlement, trial or appeal; litigation 
and other expenses to be deducted from the recovery; and whether such expenses are to be 
deducted before or, if not prohibited by statute or court rule, after the contingent fee is 
calculated. The writing must clearly notify the client of any expenses for which the client will be 
liable regardless of whether the client is the prevailing party. Upon conclusion of a contingent 
fee matter, the lawyer shall provide the client with a writing stating the outcome of the matter 
and, if there is a recovery, showing the remittance to the client and the method of its 
determination.  
 
(d) A lawyer shall not enter into an arrangement for, charge or collect:  

 
(1) a contingent fee for representing a defendant in a criminal matter;  
 
(2) a fee prohibited by law or rule of court;  
 
(3) a fee based on fraudulent billing;  
 
(4) a nonrefundable retainer fee; provided that a lawyer may enter into a retainer 
agreement with a client containing a reasonable minimum fee clause if it defines in plain 
language and sets forth the circumstances under which such fee may be incurred and how 
it will be calculated; or  
 
(5) any fee in a domestic relations matter if:  

 
(i) the payment or amount of the fee is contingent upon the securing of a divorce 
or of obtaining child custody or visitation or is in any way determined by 
reference to the amount of maintenance, support, equitable distribution, or 
property settlement;  
 
(ii) a written retainer agreement has not been signed by the lawyer and client 
setting forth in plain language the nature of the relationship and the details of the 
fee arrangement; or  
 
(iii) the written retainer agreement includes a security interest, confession of 
judgment or other lien without prior notice being provided to the client in a signed 
retainer agreement and approval from a tribunal after notice to the adversary. A 
lawyer shall not foreclose on a mortgage placed on the marital residence while the 
spouse who consents to the mortgage remains the titleholder and the residence 
remains the spouse’s primary residence.  



 
(e) In domestic relations matters, a lawyer shall provide a prospective client with a Statement of 
Client’s Rights and Responsibilities at the initial conference and prior to the signing of a written 
retainer agreement.  
 
(f) Where applicable, a lawyer shall resolve fee disputes by arbitration at the election of the 
client pursuant to a fee arbitration program established by the Chief Administrator of the Courts 
and approved by the Administrative Board of the Courts.  
 
(g) A lawyer shall not divide a fee for legal services with another lawyer who is not associated in 
the same law firm unless 

 
(1) the division is in proportion to the services performed by each lawyer or, by a writing 
given to the client, each lawyer assumes joint responsibility for the representation;  
 
(2) the client agrees to employment of the other lawyer after a full disclosure that a 
division of fees will be made, including the share each lawyer will receive, and the 
client’s agreement is confirmed in writing; and  
 
(3) the total fee is not excessive.  

 
(h) Rule 1.5(g) does not prohibit payment to a lawyer formerly associated in a law firm pursuant 
to a separation or retirement agreement.  
 

 
RULE 1.6: CONFIDENTIALITY OF INFORMATION  
(a) A lawyer shall not knowingly reveal confidential information, as defined in this Rule, or use 
such information to the disadvantage of a client or for the advantage of the lawyer or a third 
person, unless:  

 
(1) the client gives informed consent, as defined in Rule 1.0(j);  
 
(2) the disclosure is impliedly authorized to advance the best interests of the client and is 
either reasonable under the circumstances or customary in the professional community; 
or  
 
(3) the disclosure is permitted by paragraph (b).  

 
“Confidential information” consists of information gained during or relating to the representation 
of a client, whatever its source, that is (a) protected by the attorney-client privilege, (b) likely to 
be embarrassing or detrimental to the client if disclosed, or (c) information that the client has 
requested be kept confidential. “Confidential information” does not ordinarily include (i) a 
lawyer’s legal knowledge or legal research or (ii) information that is generally known in the local 
community or in the trade, field or profession to which the information relates.  
 



(b) A lawyer may reveal or use confidential information to the extent that the lawyer reasonably 
believes necessary:  

 
(1) to prevent reasonably certain death or substantial bodily harm;  
 
(2) to prevent the client from committing a crime;  
 
(3) to withdraw a written or oral opinion or representation previously given by the  
lawyer and reasonably believed by the lawyer still to be relied upon by a third person, 
where the lawyer has discovered that the opinion or representation was based on 
materially inaccurate information or is being used to further a crime or fraud;  
 
(4) to secure legal advice about compliance with these Rules or other law by the lawyer, 
another lawyer associated with the lawyer’s firm or the law firm;  
 
(5) (i) to defend the lawyer or the lawyer’s employees and associates against an 
accusation of wrongful conduct; or  

 
(ii) to establish or collect a fee; or  

 
(6) when permitted or required under these Rules or to comply with other law or court 
order. 

 

(c) A lawyer make reasonable efforts to prevent the inadvertent or unauthorized disclosure or use 
of, or unauthorized access to, information protected by Rules 1.6, 1.9(c), or 1.18(b). 

 

 
RULE 1.7: CONFLICT OF INTEREST: CURRENT CLIENTS  
(a) Except as provided in paragraph (b), a lawyer shall not represent a client if a reasonable 
lawyer would conclude that either:  

 
(1) the representation will involve the lawyer in representing differing interests; or  

 
(2) there is a significant risk that the lawyer’s professional judgment on behalf of a client 
will be adversely affected by the lawyer’s own financial, business, property or other 
personal interests.  

 
(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a 
lawyer may represent a client if:  

 
(1) the lawyer reasonably believes that the lawyer will be able to provide competent and 
diligent representation to each affected client;  
 
(2) the representation is not prohibited by law;  



 
(3) the representation does not involve the assertion of a claim by one client against 
another client represented by the lawyer in the same litigation or other proceeding before 
a tribunal; and  
 
(4) each affected client gives informed consent, confirmed in writing.  

 

 

RULE 1.8: CURRENT CLIENTS: SPECIFIC CONFLICT OF INTEREST RULES  
(a) A lawyer shall not enter into a business transaction with a client if they have differing 
interests therein and if the client expects the lawyer to exercise professional judgment therein for 
the protection of the client, unless:  

 
(1) the transaction is fair and reasonable to the client and the terms of the transaction are 
fully disclosed and transmitted in writing in a manner that can be reasonably understood 
by the client;  
 
(2) the client is advised in writing of the desirability of seeking, and is given a reasonable 
opportunity to seek, the advice of independent legal counsel on the transaction; and  
 
(3) the client gives informed consent, in a writing signed by the client, to the essential 
terms of the transaction and the lawyer’s role in the transaction, including whether the 
lawyer is representing the client in the transaction.  

 
(b) A lawyer shall not use information relating to representation of a client to the disadvantage of 
the client unless the client gives informed consent, except as permitted or required by these 
Rules.  
 
(c) A lawyer shall not:  
 

(1) solicit any gift from a client, including a testamentary gift, for the benefit of the 
lawyer or a person related to the lawyer; or  
 
(2) prepare on behalf of a client an instrument giving the lawyer or a person related to the 
lawyer any gift, unless the lawyer or other recipient of the gift is related to the client and 
a reasonable lawyer would conclude that the transaction is fair and reasonable.  

For purposes of this paragraph, related persons include a spouse, child, grandchild, parent, 
grandparent or other relative, or individual with whom the lawyer or the client maintains a close, 
familial relationship.  
 
(d) Prior to conclusion of all aspects of the matter giving rise to the representation or proposed 
representation of the client or prospective client, a lawyer shall not negotiate or enter into any 
arrangement or understanding with:  
 



(1) A client or a prospective client by which the lawyer acquires an interest in literary or 
media rights with respect to the subject matter of the representation or proposed 
representation; or 
 

(2) Any person by which the lawyer transfers or assigns any interest in literary or media 
rights with respect to the subject matter of the representation of a client of prospective 
client.  

 
(e) While representing a client in connection with contemplated or pending litigation, a lawyer 
shall not advance or guarantee financial assistance to the client, except that: 
 

(1) a lawyer may advance court costs and expenses of litigation, the repayment of which 
may be contingent on the outcome of the matter;  
 

(2) a lawyer representing an indigent or pro bono client may pay court costs and expenses 
of litigation on behalf of the client; and  

 

(3) a lawyer, in an action in which an attorney’s fee is payable in whole or in part as a 
percentage of the recovery in the action, may pay on the lawyer’s own account court 
costs and expenses of litigation. In such case, the fee paid to the lawyer from the 
proceeds of the action may include an amount equal to such costs and expenses 
incurred. 

 

(f) A lawyer shall not accept compensation for representing a client, or anything of value related 
to the lawyer’s representation of the client, from one other than the client unless: 
 

(1) the client gives informed consent;  
 

(2) there is no interference with the lawyer’s independent professional judgment or with 
the client-lawyer relationship; and 
 

(3) client’s confidential information is protected as required by Rule 1.6. 
 
 (g) A lawyer who represents two or more clients shall not participate in making an aggregate 
settlement of the claims of or against the clients, absent court approval, unless each client gives 
informed consent in a writing signed by the client. The lawyer’s disclosure shall include the 
existence and nature of all the claims involved and of the participation of each person in the 
settlement.  
 
(h) A lawyer shall not:  

 
(1) make an agreement prospectively limiting the lawyer’s liability to a client for 
malpractice; or  
 



(2) settle a claim or potential claim for such liability with an unrepresented client or 
former client unless that person is advised in writing of the desirability of seeking, and is 
given a reasonable opportunity to seek, the advice of independent legal counsel in 
connection therewith. 
  

(i) A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of 
litigation the lawyer is conducting for a client, except that the lawyer may: 
 

(1) acquire a lien authorized by law to secure the lawyer’s fee or expenses; and  
 

(2) contract with a client for a reasonable contingent fee in a civil matter subject to Rule 
1.5(d) or other law or court rule.  

 
(j) (1) A lawyer shall not:  

(i) as a condition of entering into or continuing any professional representation by 
the lawyer or the lawyer’s firm, require or demand sexual relations with any 
person;  
 
(ii) employ coercion, intimidation or undue influence in entering into sexual 
relations incident to any professional representation by the lawyer or the lawyer’s 
firm; or  
 
(iii) in domestic relations matters, enter into sexual relations with a client during 
the course of the lawyer’s representation of the client.  

 
(2) Rule 1.8(j)(1) shall not apply to sexual relations between lawyers and their spouses or 
to ongoing consensual sexual relationships that predate the initiation of the client-lawyer 
relationship.  
 

(k) Where a lawyer in a firm has sexual relations with a client but does not participate in the 
representation of that client, the lawyers in the firm shall not be subject to discipline under this 
Rule solely because of the occurrence of such sexual relations.  

 

RULE 1.9: DUTIES TO FORMER CLIENTS  
(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent 
another person in the same or a substantially related matter in which that person’s interests are 
materially adverse to the interests of the former client unless the former client gives informed 
consent, confirmed in writing.  
 
(b) Unless the former client gives informed consent, confirmed in writing, a lawyer shall not 
knowingly represent a person in the same or a substantially related matter in which a firm with 
which the lawyer formerly was associated had previously represented a client:  

(1) whose interests are materially adverse to that person; and  



(2) about whom the lawyer had acquired information protected by Rules 1.6 or paragraph 
(c) of this Rule that is material to the matter.  

(c) A lawyer who has formerly represented a client in a matter or whose present or former firm 
has formerly represented a client in a matter shall not thereafter:  

(1) use confidential information of the former client protected by Rule 1.6 to the 
disadvantage of the former client, except as these Rules would permit or require with 
respect to a current client or when the information has become generally known; or  

(2) reveal confidential information of the former client protected by Rule 1.6 except as 
these Rules would permit or require with respect to a current client. 

 

RULE 1.10: IMPUTATION OF CONFLICTS OF INTEREST  
(a) While lawyers are associated in a firm, none of them shall knowingly represent a client when 
any one of them practicing alone would be prohibited from doing so by Rule 1.7, 1.8 or 1.9, 
except as otherwise provided therein.  
 
(b) When a lawyer has terminated an association with a firm, the firm is prohibited from 
thereafter representing a person with interests that the firm knows or reasonably should know are 
materially adverse to those of a client represented by the formerly associated lawyer and not 
currently represented by the firm if the firm or any lawyer remaining in the firm has information 
protected by Rule 1.6 or Rule 1.9(c) that is material to the matter.  
 
(c) When a lawyer becomes associated with a firm, the firm may not knowingly represent a 
client in a matter that is the same as or substantially related to a matter in which the newly 
associated lawyer, or a firm with which that lawyer was associated, formerly represented a client 
whose interests are materially adverse to the prospective or current client unless the newly 
associated lawyer did not acquire any information protected by Rule 1.6 or Rule 1.9(c) that is 
material to the current matter.  
 
(d) A disqualification prescribed by this Rule may be waived by the affected client or former 
client under the conditions stated in Rule 1.7.  
 
(e) A law firm shall make a written record of its engagements, at or near the time of each new 
engagement, and shall implement and maintain a system by which proposed engagements are 
checked against current and previous engagements when:  

 
(1) the firm agrees to represent a new client;  
 
(2) the firm agrees to represent an existing client in a new matter;  
 
(3) the firm hires or associates with another lawyer; or  
 
(4) an additional party is named or appears in a pending matter.  



 
(f) Substantial failure to keep records or to implement or maintain a conflict-checking system 
that complies with paragraph (e) shall be a violation thereof regardless of whether there is 
another violation of these Rules.  
 
(g) Where a violation of paragraph (e) by a law firm is a substantial factor in causing a violation 
of paragraph (a) by a lawyer, the law firm, as well as the individual lawyer, shall be responsible 
for the violation of paragraph (a).  
 
(h) A lawyer related to another lawyer as parent, child, sibling or spouse shall not represent in 
any matter a client whose interests differ from those of another party to the matter who the 
lawyer knows is represented by the other lawyer unless the client consents to the representation 
after full disclosure and the lawyer concludes that the lawyer can adequately represent the 
interests of the client.  

 
RULE 1.15: PRESERVING IDENTITY OF FUNDS AND PROPERTY OF OTHERS; 
FIDUCIARY RESPONSIBILITY; COMMINGLING AND MISAPPROPRIATION OF 
CLIENT FUNDS OR PROPERTY; MAINTENANCE OF BANK ACCOUNTS; RECORD 
KEEPING; EXAMINATION OF RECORDS  
(a) Prohibition Against Commingling and Misappropriation of Client Funds or Property. A lawyer in 
possession of any funds or other property belonging to another person, where such possession is 
incident to his or her practice of law, is a fiduciary, and must not misappropriate such funds or 
property or commingle such funds or property with his or her own.  
(b) Separate Accounts.  

(1) A lawyer who is in possession of funds belonging to another person incident to the lawyer’s 
practice of law shall maintain such funds in a banking institution within New York State that 
agrees to provide dishonored check reports in accordance with the provisions of 22 N.Y.C.R.R. 
Part 1300. “Banking institution” means a state or national bank, trust company, savings bank, 
savings and loan association or credit union. Such funds shall be maintained, in the lawyer’s 
own name, or in the name of a firm of lawyers of which the lawyer is a member, or in the name 
of the lawyer or firm of lawyers by whom the lawyer is employed, in a special account or 
accounts, separate from any business or personal accounts of the lawyer or lawyer’s firm, and 
separate from any accounts that the lawyer may maintain as executor, guardian, trustee or 
receiver, or in any other fiduciary capacity; into such special account or accounts all funds held 
in escrow or otherwise entrusted to the lawyer or firm shall be deposited; provided, however, 
that such funds may be maintained in a banking institution located outside New York State if 
such banking institution complies with 22 N.Y.C.R.R. Part 1300 and the lawyer has obtained 
the prior written approval of the person to whom such funds belong specifying the name and 
address of the office or branch of the banking institution where such funds are to be maintained.  

(2) A lawyer or the lawyer’s firm shall identify the special bank account or accounts required 
by Rule 1.15(b)(1) as an “Attorney Special Account,” “Attorney Trust Account,” or “Attorney 
Escrow Account,” and shall obtain checks and deposit slips that bear such title. Such title may 
be accompanied by such other descriptive language as the lawyer may deem appropriate, 
provided that such additional language distinguishes such special account or accounts from 
other bank accounts that are maintained by the lawyer or the lawyer’s firm.  



(3) Funds reasonably sufficient to maintain the account or to pay account charges may be 
deposited therein. 
 
(4) Funds belonging in part to a client or third person and in part currently or potentially to the 
lawyer or law firm shall be kept in such special account or accounts, but the portion belonging 
to the lawyer or law firm may be withdrawn when due unless the right of the lawyer or law 
firm to receive it is disputed by the client or third person, in which event the disputed portion 
shall not be withdrawn until the dispute is finally resolved.  

(c) Notification of Receipt of Property; Safekeeping; Rendering Accounts; Payment or Delivery of 
Property.  A lawyer shall:  

(1) promptly notify a client or third person of the receipt of funds, securities, or other properties 
in which the client or third person has an interest;  

(2) identify and label securities and properties of a client or third person promptly upon receipt 
and place them in a safe deposit box or other place of safekeeping as soon as practicable;  

(3) maintain complete records of all funds, securities, and other properties of a client or third 
person coming into the possession of the lawyer and render appropriate accounts to the client 
or third person regarding them; and  

(4) promptly pay or deliver to the client or third person as requested by the client or third person 
the funds, securities, or other properties in the possession of the lawyer that the client or third 
person is entitled to receive.  

(d) Required Bookkeeping Records.  

(1) A lawyer shall maintain for seven years after the events that they record:  

(i) the records of all deposits in and withdrawals from the accounts specified in Rule 
1.15(b) and of any other bank account that concerns or affects the lawyer’s practice of 
law; these records shall specifically identify the date, source and description of each 
item deposited, as well as the date, payee and purpose of each withdrawal or 
disbursement;  

(ii) a record for special accounts, showing the source of all funds deposited in such 
accounts, the names of all persons for whom the funds are or were held, the amount of 
such funds, the description and amounts, and the names of all persons to whom such 
funds were disbursed;  

(iii) copies of all retainer and compensation agreements with clients; 

(iv) copies of all statements to clients or other persons showing the disbursement of 
funds to them or on their behalf; 

(v) copies of all bills rendered to clients;  

(vi) copies of all records showing payments to lawyers, investigators or other persons, 
not in the lawyer’s regular employ, for services rendered or performed;  



(vii) copies of all retainer and closing statements filed with the Office of Court 
Administration; and  

(viii) all checkbooks and check stubs, bank statements, prenumbered canceled checks 
and duplicate deposit slips.  

(2) Lawyers shall make accurate entries of all financial transactions in their records of receipts 
and disbursements, in their special accounts, in their ledger books or similar records, and in 
any other books of account kept by them in the regular course of their practice, which entries 
shall be made at or near the time of the act, condition or event recorded.  

(3) For purposes of Rule 1.15(d), a lawyer may satisfy the requirements of maintaining 
“copies” by maintaining any of the following items: original records, photocopies, microfilm, 
optical imaging, and any other medium that preserves an image of the document that cannot 
be altered without detection.  

(e) Authorized Signatories.   All special account withdrawals shall be made only to a named payee and 
not to cash. Such withdrawals shall be made by check or, with the prior written approval of the party 
entitled to the proceeds, by bank transfer. Only a lawyer admitted to practice law in New York State 
shall be an authorized signatory of a special account.  

(f) Missing Clients. Whenever any sum of money is payable to a client and the lawyer is unable to 
locate the client, the lawyer shall apply to the court in which the action was brought if in the unified 
court system, or, if no action was commenced in the unified court system, to the Supreme Court in the 
county in which the lawyer maintains an office for the practice of law, for an order directing payment 
to the lawyer of any fees and disbursements that are owed by the client and the balance, if any, to the 
Lawyers’ Fund for Client Protection for safeguarding and disbursement to persons who are entitled 
thereto.  

(g) Designation of Successor Signatories.  

(1) Upon the death of a lawyer who was the sole signatory on an attorney trust, escrow or 
special account, an application may be made to the Supreme Court for an order designating a 
successor signatory for such trust, escrow or special account, who shall be a member of the bar 
in good standing and admitted to the practice of law in New York State. 

(2) An application to designate a successor signatory shall be made to the Supreme Court in 
the judicial district in which the deceased lawyer maintained an office for the practice of law. 
The application may be made by the legal representative of the deceased lawyer’s estate; a 
lawyer who was affiliated with the deceased lawyer in the practice of law; any person who has 
a beneficial interest in such trust, escrow or special account; an officer of a city or county bar 
association; or counsel for an attorney disciplinary committee. No lawyer may charge a legal 
fee for assisting with an application to designate a successor signatory pursuant to this Rule.  

(3) The Supreme Court may designate a successor signatory and may direct the safeguarding 
of funds from such trust, escrow or special account, and the disbursement of such funds to 
persons who are entitled thereto, and may order that funds in such account be deposited with 
the Lawyers’ Fund for Client Protection for safeguarding and disbursement to persons who are 
entitled thereto.  



(h) Dissolution of a Firm. Upon the dissolution of any firm of lawyers, the former partners or members 
shall make appropriate arrangements for the maintenance, by one of them or by a successor firm, of 
the records specified in Rule 1.15(d).  

(i) Availability of Bookkeeping Records: Records Subject to Production in Disciplinary Investigations 
and Proceedings. The financial records required by this Rule shall be located, or made available, at the 
principal New York State office of the lawyers subject hereto, and any such records shall be produced 
in response to a notice or subpoena duces tecum issued in connection with a complaint before or any 
investigation by the appropriate grievance or departmental disciplinary committee, or shall be 
produced at the direction of the appropriate Appellate Division before any person designated by it. All 
books and records produced pursuant to this Rule shall be kept confidential, except for the purpose of 
the particular proceeding, and their contents shall not be disclosed by anyone in violation of the 
attorney-client privilege.  

(j) Disciplinary Action. A lawyer who does not maintain and keep the accounts and records as specified 
and required by this Rule, or who does not produce any such records pursuant to this Rule, shall be 
deemed in violation of these Rules and shall be subject to disciplinary proceedings.  

 
RULE 1.18: DUTIES TO PROSPECTIVE CLIENTS  
(a) Except as provided in Rule 1.18(e), a person who consults with a lawyer about the possibility 
of forming a client-lawyer relationship with respect to a matter is a prospective client.  
 
(b) Even when no client-lawyer relationship ensues, a lawyer who has learned information from 
a prospective client shall not use or reveal that information, except as Rule 1.9 would permit with 
respect to information of a former client.  
 
(c) A lawyer subject to paragraph (b) shall not represent a client with interests materially adverse 
to those of a prospective client in the same or a substantially related matter if the lawyer received 
information from the prospective client that could be significantly harmful to that person in the 
matter, except as provided in paragraph (d). If a lawyer is disqualified from representation under 
this paragraph, no lawyer in a firm with which that lawyer is associated may knowingly 
undertake or continue representation in such a matter, except as provided in paragraph (d).  
 
(d) When the lawyer has received disqualifying information as defined in paragraph (c), 
representation is permissible if:  

 
(1) both the affected client and the prospective client have given informed consent, 
confirmed in writing; or  
 
(2) the lawyer who received the information took reasonable measures to avoid exposure 
to more disqualifying information than was reasonably necessary to determine whether to 
represent the prospective client; and  

 
(i) the firm acts promptly and reasonably to notify, as appropriate, lawyers and 
nonlawyer personnel within the firm that the personally disqualified lawyer is 
prohibited from participating in the representation of the current client;  



 
(ii) the firm implements effective screening procedures to prevent the flow of 
information about the matter between the disqualified lawyer and the others in the 
firm;  
 
(iii) the disqualified lawyer is apportioned no part of the fee therefrom; and  
 
(iv) written notice is promptly given to the prospective client; and  

 
(3) a reasonable lawyer would conclude that the law firm will be able to provide 
competent and diligent representation in the matter.  

 
(e) A person is not a prospective client within the meaning of paragraph (a) if the person: 
 

(1) communicates information unilaterally to a lawyer, without any reasonable 
expectation that the lawyer is willing to discuss the possibility of forming a client-
lawyer relationship; or  
 

(2) communicates with a lawyer for the purpose of disqualifying the lawyer from 
handling a materially adverse representation on the same or a substantially related 
matter. 

 
 
RULE 2.1: ADVISOR  
In representing a client, a lawyer shall exercise independent professional judgment and render 
candid advice. In rendering advice, a lawyer may refer not only to law but to other considerations 
such as moral, economic, social, psychological, and political factors that may be relevant to the 
client’s situation. 
 
 
RULE 4.1: TRUTHFULNESS IN STATEMENTS TO OTHERS  
In the course of representing a client, a lawyer shall not knowingly make a false statement of fact 
or law to a third person. 
 

RULE 4.3: COMMUNICATING WITH UNREPRESENTED PERSONS  
In communicating on behalf of a client with a person who is not represented by counsel, a lawyer 
shall not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably 
should know that the unrepresented person misunderstands the lawyer’s role in the matter, the 
lawyer shall make reasonable efforts to correct the misunderstanding. The lawyer shall not give 
legal advice to an unrepresented person other than the advice to secure counsel if the lawyer 
knows or reasonably should know that the interests of such person are or have a reasonable 
possibility of being in conflict with the interests of the client.  
 
 
RULE 5.1: RESPONSIBILITIES OF LAW FIRMS, PARTNERS, MANAGERS AND 
SUPERVISORY LAWYERS  



(a) A law firm shall make reasonable efforts to ensure that all lawyers in the firm conform to 
these Rules.  
 
(b) (1) A lawyer with management responsibility in a law firm shall make reasonable efforts to 
ensure that other lawyers in the law firm conform to these Rules.  
 

(2) A lawyer with direct supervisory authority over another lawyer shall make reasonable 
efforts to ensure that the supervised lawyer conforms to these Rules. 

(c) A law firm shall ensure that the work of partners and associates is adequately supervised, as 
appropriate. A lawyer with direct supervisory authority over another lawyer shall adequately 
supervise the work of the other lawyer, as appropriate. In either case, the degree of supervision 
required is that which is reasonable under the circumstances, taking into account factors such as 
the experience of the person whose work is being supervised, the amount of work involved in a 
particular matter, and the likelihood that ethical problems might arise in the course of working on 
the matter.  

(d) A lawyer shall be responsible for a violation of these Rules by another lawyer if:  
 

(1) the lawyer orders or directs the specific conduct or, with knowledge of the specific 
conduct, ratifies it; or  

(2) the lawyer is a partner in a law firm or is a lawyer who individually or together with 
other lawyers possesses comparable managerial responsibility in a law firm in which the 
other lawyer practices or is a lawyer who has supervisory authority over the other lawyer; 
and  

(i) knows of such conduct at a time when it could be prevented or its 
consequences avoided or mitigated but fails to take reasonable remedial action; or  

(ii) in the exercise of reasonable management or supervisory authority should 
have known of the conduct so that reasonable remedial action could have been 
taken at a time when the consequences of the conduct could have been avoided or 
mitigated.   

 

RULE 5.7: RESPONSIBILITIES REGARDING NONLEGAL SERVICES  
(a) With respect to lawyers or law firms providing nonlegal services to clients or other persons: 
 

(1) A lawyer or law firm that provides nonlegal services to a person that are not distinct 
from legal services being provided to that person by the lawyer or law firm is subject to 
these Rules with respect to the provision of both legal and nonlegal services.  

(2) A lawyer or law firm that provides nonlegal services to a person that are distinct from 
legal services being provided to that person by the lawyer or law firm is subject to these 
Rules with respect to the nonlegal services if the person receiving the services could 



reasonably believe that the nonlegal services are the subject of a client-lawyer 
relationship.  

(3) A lawyer or law firm that is an owner, controlling party or agent of, or that is 
otherwise affiliated with, an entity that the lawyer or law firm knows to be providing 
nonlegal services to a person is subject to these Rules with respect to the nonlegal 
services if the person receiving the services could reasonably believe that the nonlegal 
services are the subject of a client-lawyer relationship.  

(4) For purposes of paragraphs (a)(2) and (a)(3), it will be presumed that the person 
receiving nonlegal services believes the services to be the subject of a client-lawyer 
relationship unless the lawyer or law firm has advised the person receiving the services in 
writing that the services are not legal services and that the protection of a client-lawyer 
relationship does not exist with respect to the nonlegal services, or if the interest of the 
lawyer or law firm in the entity providing nonlegal services is de minimis.  

(b) Notwithstanding the provisions of paragraph (a), a lawyer or law firm that is an owner, 
controlling party, agent, or is otherwise affiliated with an entity that the lawyer or law firm 
knows is providing nonlegal services to a person shall not permit any nonlawyer providing such 
services or affiliated with that entity to direct or regulate the professional judgment of the lawyer 
or law firm in rendering legal services to any person, or to cause the lawyer or law firm to 
compromise its duty under Rule 1.6(a) and Rule 1.6(c) with respect to the confidential 
information of a client receiving legal services.  
 
(c) For purposes of this Rule, “nonlegal services” shall mean those services that lawyers may 
lawfully provide and that are not prohibited as an unauthorized practice of law when provided by 
a nonlawyer.  
 
 
 
RULE 7.2: PAYMENT FOR REFERRALS  
(a) A lawyer shall not compensate or give anything of value to a person or organization to 
recommend or obtain employment by a client, or as a reward for having made a recommendation 
resulting in employment by a client, except that:  

(1) a lawyer or law firm may refer clients to a nonlegal professional or nonlegal 
professional service firm pursuant to a contractual relationship with such nonlegal 
professional or nonlegal professional service firm to provide legal and other professional 
services on a systematic and continuing basis as permitted by Rule 5.8, provided however 
that such referral shall not otherwise include any monetary or other tangible consideration 
or reward for such, or the sharing of legal fees; and  

(2) a lawyer may pay the usual and reasonable fees or dues charged by a qualified legal 
assistance organization or referral fees to another lawyer as permitted by Rule 1.5(g).  

(b) A lawyer or the lawyer’s partner or associate or any other affiliated lawyer may be 
recommended, employed or paid by, or may cooperate with one of the following offices or 
organizations that promote the use of the lawyer’s services or those of a partner or associate or 



any other affiliated lawyer, or request one of the following offices or organizations to 
recommend or promote the use of the lawyer’s services or those of the lawyer’s partner or 
associate, or any other affiliated lawyer as a private practitioner, if there is no interference with 
the exercise of independent professional judgment on behalf of the client: 
 

(1) a legal aid office or public defender office:  

(i) operated or sponsored by a duly accredited law school;  
 
(ii) operated or sponsored by a bona fide, non-profit community organization;  
 
(iii) operated or sponsored by a governmental agency; or  
 
(iv) operated, sponsored, or approved by a bar association;  

 
(2) a military legal assistance office;  
 
(3) a lawyer referral service operated, sponsored or approved by a bar association or 
authorized by law or court rule; or  
 
(4) any bona fide organization that recommends, furnishes or pays for legal services to its 
members or beneficiaries provided the following conditions are satisfied: 

 
(i) Neither the lawyer, nor the lawyer’s partner, nor associate, nor any other 
affiliated lawyer nor any nonlawyer, shall have initiated or promoted such 
organization for the primary purpose of providing financial or other benefit to such 
lawyer, partner, associate or affiliated lawyer;  
 
(ii) Such organization is not operated for the purpose of procuring legal work or 
financial benefit for any lawyer as a private practitioner outside of the legal services 
program of the organization;  
 
(iii) The member or beneficiary to whom the legal services are furnished, and not 
such organization, is recognized as the client of the lawyer in the matter;  
 
(iv) The legal service plan of such organization provides appropriate relief for any 
member or beneficiary who asserts a claim that representation by counsel furnished, 
selected or approved by the organization for the particular matter involved would 
be unethical, improper or inadequate under the circumstances of the matter 
involved; and the plan provides an appropriate procedure for seeking such relief;  
 
(v) The lawyer does not know or have cause to know that such organization is in 
violation of applicable laws, rules of court or other legal requirements that govern 
its legal service operations; and  
 
(vi) Such organization has filed with the appropriate disciplinary authority, to the 
extent required by such authority, at least annually a report with respect to its 



legal service plan, if any, showing its terms, its schedule of benefits, its 
subscription charges, agreements with counsel and financial results of its legal 
service activities or, if it has failed to do so, the lawyer does not know or have 
cause to know of such failure. 

 
 
RULE 7.3: SOLICITATION AND RECOMMENDATION OF PROFESSIONAL 
EMPLOYMENT  
(a) A lawyer shall not engage in solicitation:  

(1) by in-person or telephone contact, or by real-time or interactive computer-accessed 
communication unless the recipient is a close friend, relative, former client or existing client; 
or  

(2) by any form of communication if:  

(i) the communication or contact violates Rule 4.5, Rule 7.1(a), or paragraph (e) of 
this Rule;  

(ii) the recipient has made known to the lawyer a desire not to be solicited by the 
lawyer;  
 
(iii) the solicitation involves coercion, duress or harassment;  
 
(iv) the lawyer knows or reasonably should know that the age or the physical, emotional 
or mental state of the recipient makes it unlikely that the recipient will be able to 
exercise reasonable judgment in retaining a lawyer; or  
 
(v) the lawyer intends or expects, but does not disclose, that the legal services necessary 
to handle the matter competently will be performed primarily by another lawyer who 
is not affiliated with the soliciting lawyer as a partner, associate or of counsel.  

 
(b) For purposes of this Rule, “solicitation” means any advertisement initiated by or on behalf of a 
lawyer or law firm that is directed to, or targeted at, a specific recipient or group of recipients, or their 
family members or legal representatives, the primary purpose of which is the retention of the lawyer 
or law firm, and a significant motive for which is pecuniary gain. It does not include a proposal or 
other writing prepared and delivered in response to a specific request.  
 
(c) A solicitation directed to a recipient in this State shall be subject to the following provisions:  
 

(1) A copy of the solicitation shall at the time of its dissemination be filed with the attorney 
disciplinary committee of the judicial district or judicial department wherein the lawyer or law 
firm maintains its principal office. Where no such office is maintained, the filing shall be made 
in the judicial department where the solicitation is targeted. A filing shall consist of:  

 
(i) a copy of the solicitation; 
 
(ii) a transcript of the audio portion of any radio or television solicitation; and  
 



(iii) if the solicitation is in a language other than English, an accurate English-language 
translation.  
 

(2) Such solicitation shall contain no reference to the fact of filing.  
 
(3) If a solicitation is directed to a predetermined recipient, a list containing the names and 
addresses of all recipients shall be retained by the lawyer or law firm for a period of not less 
than three years following the last date of its dissemination.  
 
(4) Solicitations filed pursuant to this subdivision shall be open to public inspection.  
 
(5)The provisions of this paragraph shall not apply to: 

 
(i) a solicitation directed or disseminated to a close friend, relative, or former or 
existing client;  
 
(ii) a web site maintained by the lawyer or law firm, unless the web site is designed for 
and directed to or targeted at persons affected by an identifiable actual event or 
occurrence or by an identifiable prospective defendant; or  
 
(iii) professional cards or other announcements the distribution of which is authorized 
by Rule 7.5(a).  

(d) A written solicitation shall not be sent by a method that requires the recipient to travel to a location 
other than that at which the recipient ordinarily receives business or personal mail or that requires a 
signature on the part of the recipient.  
 
(e) No solicitation relating to a specific incident involving potential claims for personal injury or 
wrongful death shall be disseminated before the 30th day after the date of the incident, unless a filing 
must be made within 30 days of the incident as a legal prerequisite to the particular claim, in which 
case no unsolicited communication shall be made before the 15th day after the date of the incident.  
 
(f) Any solicitation made in writing or by computer-accessed communication and directed to a pre-
determined recipient, if prompted by a specific occurrence involving or affecting a recipient, shall 
disclose how the lawyer obtained the identity of the recipient and learned of the recipient’s potential 
legal need.  
 
(g) If a retainer agreement is provided with any solicitation, the top of each page shall be marked 
“SAMPLE” in red ink in a type size equal to the largest type size used in  



 
the agreement and the words “DO NOT SIGN” shall appear on the client signature line.  
 
(h) Any solicitation covered by this section shall include the name, principal law office address and 
telephone number of the lawyer or law firm whose services are being offered. 
 
(i) The provisions of this Rule shall apply to a lawyer or members of a law firm not admitted to practice 
in this State who shall solicit retention by residents of this State.  
 
 
RULE 8.4: MISCONDUCT  
A lawyer or law firm shall not:  
 
(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another 
to do so, or do so through the acts of another;  

(b) engage in illegal conduct that adversely reflects on the lawyer’s honesty, trustworthiness or fitness 
as a lawyer;  

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;  

(d) engage in conduct that is prejudicial to the administration of justice;  
 
(e) state or imply an ability:  
 

(1) to influence improperly or upon irrelevant grounds any tribunal, legislative body or public 
official; or  

 
(2) to achieve results using means that violate these Rules or other law;  

 
(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of 
judicial conduct or other law;  
 
(g) unlawfully discriminate in the practice of law, including in hiring, promoting or otherwise 
determining conditions of employment on the basis of age, race, creed, color, national origin, sex, 
disability, marital status, sexual orientation, gender identity, or gender expression. Where there is a 
tribunal with jurisdiction to hear a complaint, if timely brought, other than a Departmental Disciplinary 
Committee, a complaint based on unlawful discrimination shall be brought before such tribunal in the 
first instance. A certified copy of a determination by such a tribunal, which has become final and 
enforceable and as to which the right to judicial or appellate review has been exhausted, finding that 
the lawyer has engaged in an unlawful discriminatory practice shall constitute prima facie evidence of 
professional misconduct in a disciplinary proceeding; or  
 
(h) engage in any other conduct that adversely reflects on the lawyer’s fitness as a lawyer.  
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Topic:  Conflict of interest involving an attorney’s spouse  
 
Digest:  A lawyer on a county panel of the Attorneys for Children Program may serve as 
“attorney for the child” even though another party in the proceeding is represented by the 
lawyer’s spouse (an Assistant Public Defender) or by another lawyer who works in the same 
office as the lawyer’s spouse, unless (i) the circumstances create a conflict of interest under Rule 
1.7(a)(2) or Rule 1.10(h), and (ii) the child has no legal representative who can and does consent 
to the conflict on the child’s behalf. 
 
Rules:  1.0(h), 1.7(a) & (b), 1.10(a), (d) & (h) 
 
QUESTION 
 
1. May a lawyer on a county panel of the Attorneys for Children Program serve as attorney 
for the child in court proceedings if the petitioner or respondent is represented by the lawyer’s 
spouse (who is an Assistant Public Defender) or by another lawyer who works in the same office 
as the lawyer’s spouse? 
 
BACKGROUND 
 
2. Under New York Law, children (minors) in many kinds of court proceedings (including 
juvenile delinquency matters, custody and visitation disputes, and child protective proceedings) 
are entitled to be represented by counsel in Family Court, Supreme Court, Surrogate’s Court, and 
appellate courts. A governmental office entitled the Attorneys for Children Program (“AFC 
Program”) maintains a list or “panel” of attorneys qualified to represent children, and assigns an 
attorney from the panel to children involved in the judicial system who qualify by law for an 
appointed attorney. 
 
3. When an AFC Program panel member is assigned to a case, the panel member plays the 
role of “attorney for the child,” and functions as the child’s lawyer. An attorney for the child is 
generally responsible for representing and advocating the child’s wishes in the proceeding, 
which may or not be in the “best interests” of the child.1 

 
1 According to a Fourth Department publication entitled Ethics for Attorneys for Children (Aug. 2011): 

[T]he role of the attorney for the child is very different from that of a guardian ad litem.  A guardian ad 
litem, who need not be an attorney, is appointed as an arm of the Court to protect the best interests of a 
person under a legal disability.  In contrast, the role of the attorney for the child is to serve as a child’s 
lawyer. 

The publication is available at http://www.nycourts.gov/courts/ad4/AFC/AFC-ethics.pdf. 

http://www.nycourts.gov/courts/ad4/AFC/AFC-ethics.pdf
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4. The AFC Program operates under the supervision of the Appellate Division in each 
judicial department, and is governed by §7.2 of the Rules of the Chief Judge. 2  That section, 
entitled “Function of the attorney for the child,” provides that the attorney for the child “is 
subject to the ethical requirements applicable to all lawyers, including but not limited to 
constraints on … conflicts of interest ….” 
 
5. The inquirer, Attorney X, is on the panel of the Attorneys for Children Program in a 
particular county.  Attorney X’s spouse is an Assistant Public Defender in the same county.  
When Attorney X represents a child in a proceeding, the petitioner or respondent is often 
represented by an attorney from the same Public Defender’s Office in which Attorney X’s 
spouse works.  Attorney X does not directly oppose the petitioner or respondent in those 
proceedings, but rather represents the child. 
 
OPINION  
 
Rule 1.10(h): Spouse v. Spouse 
 
6. In the New York Rules of Professional Conduct (the “Rules”), only one provision 
directly addresses conflicts between spouses. Rule 1.10(h) provides: 
 

A lawyer related to another lawyer as parent, child, sibling or spouse shall not 
represent in any matter a client whose interests differ from those of another party to 
the matter who the lawyer knows is represented by the other lawyer unless the client 
consents to the representation after full disclosure and the lawyer concludes that the 
lawyer can adequately represent the interests of the client. 
 

 

 
2 22 N.Y.C.R.R. §7.2.  Rule 7.2(c) and (d) help to understand the role of an attorney for the child. They provide as 
follows: 

(c)  In juvenile delinquency and person in need of supervision proceedings, where the child is the 
respondent, the attorney for the child must zealously defend the child. 
(d)  In other types of proceedings, where the child is the subject, the attorney for the child must zealously 
advocate the child’s position.   

(1)  In ascertaining the child’s position, the attorney for the child must consult with and advise the 
child to the extent and in a manner consistent with the child’s capacities, and have a thorough 
knowledge of the child's circumstances.   
(2)  If the child is capable of knowing, voluntary and considered judgment, the attorney for the 
child should be directed by the wishes of the child, even if the attorney for the child believes that 
what the child wants is not in the child’s best interests.  The attorney should explain fully the 
options available to the child, and may recommend to the child a course of action that in the 
attorney’s view would best promote the child’s interests. 
(3)  When the attorney for the child is convinced either that the child lacks the capacity for 
knowing, voluntary and considered judgment, or that following the child’s wishes is likely to 
result in a substantial risk of imminent, serious harm to the child, the attorney for the child would 
be justified in advocating a position that is contrary to the child’s wishes.  In these circumstances, 
the attorney for the child must inform the court of the child’s articulated wishes if the child wants 
the attorney to do so, notwithstanding the attorney’s position. 
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7. If Attorney X is assigned to represent a child in a proceeding in which Attorney X’s 
spouse is representing another party to the matter whose interests differ from the child’s 
interests, then Attorney X must decline or withdraw from the representation of the child per Rule 
1.16(b) (lawyer “shall withdraw” from representing a client if the lawyer “knows … that the 
representation will result in violation of these Rules or of law”) unless, per Rule 1.10(h), the 
child (Attorney X’s client) “consents to the representation after full disclosure and the lawyer 
concludes that the lawyer can adequately represent the interests of the client.”3  
 
8. However, a client who is a child may be incapable of consenting to the conflict under 
Rule 1.10(h).  In a prior opinion involving a minor client, we cited three opinions decided under 
the old Code of Professional Responsibility – N.Y. State 256 (1972), N.Y. State 274 (1972), and 
N.Y. State 790 n.4 (2005) – in which “this Committee determined that a minor by himself or 
herself could not consent to a conflict,” and we added that “[n]othing in the Rules of Professional 
Conduct changes this conclusion.”  N.Y. State 895 (2011) ¶15.  Although a child acting alone 
lacks capacity to consent to a conflict, consent may be possible if the child has a separate law 
guardian or other representative who has power to consent on the child’s behalf.  Whether a 
representative does have such power is a question of law that we cannot answer. See N.Y. State 
895 ¶ 16 (2011).  (Nor do we know whether any of the children Attorney X will represent will 
have a law guardian or other legal representative.) 
 
Rule 1.7(a)(2): Personal Interest Conflicts 
 
9. Attorney X, even if not barred from the representation by Rule 1.10(h), must also 
consider another Rule when another party in the proceeding is represented by Attorney X’s 
spouse or another Assistant Public Defender.  Spousal conflicts may arise not only under Rule 
1.10(h), but also under New York’s more general rules on conflicts of interest.  In particular, 
Rule 1.7(a)(2) provides that a lawyer generally may not represent a client if a reasonable lawyer 
would conclude that there is a significant risk that the lawyer’s professional judgment on behalf 
of the client would be adversely affected by the lawyer’s own financial business, property or 
other personal interests.  Even in such cases, however, the lawyer may represent the client if each 
of four conditions is met.  Among these are the conditions that “the lawyer reasonably believes 
that the lawyer will be able to provide competent and diligent representation to each affected 
client,” and that “each affected client gives informed consent, confirmed in writing.”  Rule 1.7 
(b). 
 
10. We lack sufficient facts to determine whether there is a “significant risk” that the 
professional judgment of the attorney for the child will be thrown off course (“adversely 
affected”) by the lawyer’s “personal interests” in the success of the spouse’s employer (here, the 
Public Defender). The fear, stated in the abstract, is that when an Assistant Public Defender  
 

 
3 In contrast to Rules 1.7(b)(4), 1.9(a), and various other rules, Rule 1.10(h) does not expressly require that the 
client’s consent be “confirmed in writing.” However, in N.Y. State 895 (2011), we pointed out that a client’s consent 
to a Rule 1.10(h) conflict must be confirmed in writing because Rule 1.10(d) says: “A disqualification prescribed by 
this Rule may be waived by the affected client … under the conditions stated in Rule 1.7.”  The conditions stated in 
Rule 1.7 include informed consent, confirmed in writing.  In any event, confirming a client’s consent to a conflict in 
writing is a wise policy because it impresses on the client the importance of that consent, and avoids later confusion 
about whether consent was given. 
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represents another party, Attorney X will somehow pull punches or represent the child-client less 
diligently than if the spouse did not work at the Public Defender’s Office.  Whether that abstract  
fear would become a reality may depend on multiple factors such as (a) the position the spouse 
holds at the Public Defender’s Office, (b) how secure the spouse’s job is at that office, (c) the 
relationship between the spouse and the Assistant Public Defender involved in the case, (d) 
whether the interests of the child and of the party represented by the Assistant Public Defender 
are aligned or antagonistic, and (e) whether the case is attracting attention from the press or from 
politicians.  Those are just illustrative factors, not an exhaustive list.  When the Assistant Public 
Defender involved in the case is actually Attorney X’s spouse, then – even if there were not 
differing interests creating a Rule 1.10(h) conflict – there would be a heightened likelihood of a 
personal interest conflict.4  Each matter will turn on its own circumstances, and Attorney X must 
exercise his or her own best judgment in identifying and weighing the relevant factors.  See, e.g., 
N.Y. State 895 ¶ 11 (2011) (applying various factors to analyze a potential conflict with a 
spouse’s law firm). 
 
Rule 1.10(a): Imputed Conflicts 
 
11. If Rule 1.7(a)(2) disqualifies Attorney X from representing a child in a particular matter, 
then Rule 1.10(a) ordinarily imputes that conflict to every other lawyer who is associated in the 
same “firm.”  We must therefore determine whether the AFC Program is a “law firm” within the 
meaning of Rule 1.0(h), which provides as follows: 
 

(h) ‘‘Firm’’ or ‘‘law firm’’ includes, but is not limited to, a lawyer or lawyers in a 
law partnership, professional corporation, sole proprietorship or other association 
authorized to practice law; or lawyers employed in a qualified legal assistance 
organization, a government law office, or the legal department of a corporation or 
other organization. 
 

12. As we understand the AFC Program, it falls outside that definition. Nor are the attorneys 
on the panel of the AFC Program automatically deemed to belong to a single firm for conflict of 
interest purposes, such as sometimes happens when attorneys share offices in a way that gives 
each other access to the confidential information possessed by other attorneys in the office-
sharing arrangement. See, e.g., N.Y. City 80-63 (1980) (two firms that shared offices could not 
represent opposing parties in litigation because of the “strong likelihood” that the separate law 
firms could not maintain the confidences and secrets of their respective clients); N.Y. County 
680 (1990) (“Even though lawyers who share office space are not partners, they may be treated 
as if they were partners for some purposes” if they share confidential information.)  
 
 

 
4 “When lawyers representing different clients in the same matter or in substantially related matters are closely 
related, there may be a significant risk that client confidences will be revealed and that the lawyer’s family 
relationship will interfere with both loyalty and professional judgment. As a result, each client is entitled to know of 
the existence and implications of the relationship between the lawyers, before the lawyer agrees to undertake the 
representation. Thus, a lawyer who has a significant intimate or close family relationship with another lawyer 
ordinarily may not represent a client in a matter where that other lawyer is representing another party, unless each 
client gives informed consent, as defined in Rule 1.0(j).”  Rule 1.7, Cmt. [11]. 
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13. Rather, the only connection between the attorneys on the panel, aside from a common 
purpose, is that they obtain assignments and seek reimbursement from the same administrator. 
This does not transform them into a law firm. Compare Rosenblum v. Great Neck Teachers Ass'n 
Benefit Trust Fund, 36 Misc. 3d 1203(A) (Nassau County Sup. Ct. 2012) (“organization that 
makes referrals to a panel of lawyers” falls outside the definition of “law firm” under Rule 
1.0(h)) with N.Y. State 804 (2006) (independent private practitioners who formed a “qualified 
legal services corporation” to represent indigent clients, and who each received a pro rata share 
of the fees paid by the county to the corporation, constituted a “law firm” for conflicts purposes).  
Because the AFC Program is not a law firm within the meaning of the Rules, a conflict for 
Attorney X will not be imputed to other lawyers in the AFC program (but if Attorney X is 
associated with other lawyers in some firm, a Rule 1.7 conflict will be imputed to them). 
 
14. The Public Defender’s Office, however, is a law firm, assuming it either is a 
“government law office” or comes within the definition of a qualified legal assistance 
organization under Rules 1.0(p) and 7.2(b)(1).  See N.Y. State 862 (2011) (finding that Public 
Defender’s Office was a firm).  Thus its lawyers, unlike those of the AFC Program, are subject 
under Rule 1.10(a) to mutual imputation of personal-interest conflicts.5 
 
15. We note – as we did in N.Y. State 895 at ¶ 14 – that an Assistant Public Defender who 
works in the same office as Attorney X’s spouse may have a “mirror-image conflict under Rule 
1.7(a)(2).”  Whether such a conflict arises will depend on the kinds of factors discussed in 
paragraph 10 above.  If it does arise, then under Rule 1.10(a), the conflict will be imputed to 
every lawyer “associated in” the Public Defender’s Office who knowingly undertakes a 
representation despite the conflict.  However, if the client of the Public Defender’s Office has the 
capacity to give informed consent to a conflict, then that client’s consent may cure the imputed 
conflict.  See Rule 1.10(d) (clients may waive imputed conflicts “under the conditions stated in 
Rule 1.7”). But the consent of the Assistant Public Defender’s client will not cure any conflict 
that Attorney X may have in representing the child-client. 
 
16. Finally, we point out that whenever Attorney X is called upon to serve as attorney for a 
child, he should heed the mandate of Rule 1.14(a) by seeking, “as far as reasonably possible, [to] 
maintain a conventional relationship with the client.”  
 
CONCLUSION 
 
17. A lawyer on a county panel of the Attorneys for Children Program may serve as attorney 
for the child even though another party in the proceeding is represented either by the lawyer’s 
spouse, who is an Assistant Public Defender, or by another lawyer who works in the same office 
as the lawyer’s spouse, unless (i) the circumstances create a conflict under Rule 1.7(a)(2) or Rule 
1.10(h), and (ii) the child has no legal representative who can and does consent to the conflict on 
the child’s behalf. 
 
(54-12) 
 

 
5 Spousal conflicts under Rule 1.10(h), on the other hand, are not among those listed as requiring imputation under 
Rule 1.10(a). 
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Topic: Solicitations and Referrals:  Spouses in Related Businesses  
Digest: A lawyer’s spouse engaged in a non-legal business related to the lawyer’s practice area 
may for ethics purposes be equated to the lawyer in certain circumstances. Thus, a real estate 
lawyer whose spouse is a real estate broker may receive referrals from the broker/spouse only if 
the broker/spouse is not involved in the real estate transaction and the broker/spouse fully 
complies with the rules governing lawyer solicitations.  A real estate lawyer may refer clients to 
a broker spouse only if the lawyer is not involved in the real estate transaction and may be 
required, in some instances, to obtain informed consent from the referred client, confirmed in 
writing.   

Rules: 1.7(a)(2); 1.7(b), 1.8(e), 1.8(i), 7.3(a)(1); 7.3(b), 8.4(a). 

FACTS:  
 
1. The inquirer is a transactional real estate attorney whose spouse is a real estate broker.  
The couple wishes to refer matters to each other.  In some circumstances, the inquirer would 
refer clients to the spouse as a broker; in others, the broker/spouse would recommend the 
inquirer to represent a party in the closing of a real estate transaction.   The inquirer understands 
that the inquirer and broker/spouse may not participate in their respective roles in the same real 
estate transaction. 
 
QUESTIONS: 
 
2. The inquirer poses three questions: 

 
(a) May a real estate attorney accept referrals from a broker/spouse who has no personal 
involvement in the real estate transaction? 
 
(b) May a real estate attorney refer business to a broker/spouse if the attorney does not 
represent any party in the real estate transaction? 
 
(c) May a real estate attorney representing a client in the sale of property refer the selling 
client to the broker/spouse in connection with the client’s rental of an apartment in which 
the real estate attorney does not represent the selling client? 
 

OPINION 
 
3. The inquirer recognizes that a lawyer may not represent a party to a real estate 

transaction if the attorney’s spouse is involved in the transaction.  This is consistent with a view 
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we have long held.  See N.Y. State 493 (1978); N.Y. State 340 (1974); N.Y. State 244 (1972), 
modified on other grounds in N.Y. State 340.  Rule 1.7(a)(2) of the New York Rules of 
Professional Conduct (the “Rules”) provides that a lawyer may not represent a client if a 
reasonable lawyer would conclude that “there is a significant risk that the lawyer’s professional 
judgment on behalf of a client will be adversely affected by the lawyer’s own financial, business, 
property or other personal interests.”  The reach of a “lawyer’s own financial, business, property 
or other personal interests” extends to the “financial, business, property or other personal 
interests” of the lawyer’s spouse. 
 
4. Such is the teaching of N.Y. State 855 (2011).  There, the issue was whether a personal 
injury lawyer could permissibly refer a client to a litigation financing company in which the 
lawyer’s spouse owned a controlling financial interest.  We concluded that a lawyer could not 
ethically do so.  We reasoned that a lawyer is not allowed (with exceptions inapplicable there) to 
subsidize a client’s litigation, Rule 1.8(e), nor permitted to acquire a proprietary interest in a 
litigation, Rule 1.8(i). Id. ¶¶ 4-7. Thus, we said, under the Rules, the lawyer could not personally 
own an interest in the litigation financing company to which the lawyer referred clients for 
funding.  Id. ¶ 5; see N.Y. State 1145 ¶¶ 13-20 (2018) (a lawyer may not refer clients to a 
litigation funding firm in which the lawyer is a direct and substantial investor).  The unifying 
interest that marriage entails persuaded us that, if the lawyer could not directly violate Rules 
1.8(e) and 1.8(i), then the lawyer could do not so indirectly with a an entity owned by a spouse.  
Accordingly, in interpreting Rule 1.7(a)(2), we consider any referral relationship between a 
lawyer and a lawyer’s spouse to implicate the lawyer’s own “financial, business, property or 
other personal interests.”  See N.Y. State 855 ¶¶ 11-12. 
 
5. N.Y. State 855 relied, as we do here, on Rule 8.4(a), which forbids a lawyer a lawyer 
“to violate or attempt to violate” a Rule “through the acts of another.”  N.Y. State 855 ¶ 12.  Rule 
8.4(a) is of particular importance on the subject of the inquirer’s first question -- the proposed 
broker/spouse’s referral of parties to the inquiring lawyer. 
 
6. Rule 7.3 regulates solicitation and recommendation of professional employment.  Rule 
7.3(b) defines “solicitation” to mean, in part, “any advertisement initiated by or on behalf of a 
lawyer or law firm that is directed to, or targeted at, a specific recipient or group of recipients,” 
the “primary purpose of which is the retention of the lawyer or law firm, and a significant motive 
for which is pecuniary gain.”  Rule 7.3(a)(1) specifically forbids a solicitation “by in-person or 
telephone contact, or by real-time or interactive computer-accessed communication unless the 
recipient is a close friend, relative, former client or existing client.”  In any outreach by the 
broker/spouse initiated by or on behalf of the lawyer/spouse, the broker/spouse recommending 
the inquirer as a lawyer in a real estate transaction stands in the shoes of the inquirer as if the 
inquirer were personally making the outreach.  Thus, for instance, the exception for persons who 
may be contacted in person or in real time – such as former or existing clients – refers to the 
inquirer’s former or existing clients, not those of the broker/spouse.  Likewise, Rule 7.3 sets 
forth other provisions on solicitations – such as recordkeeping and filing – for which the 
lawyer/spouse must assure compliance.  By reason of Rules 1.7(a) and 8.4(a), these regulations 
apply to the actions of the broker/spouse as if done by the lawyer/spouse. 
 
7. Whether a particular advertisement is a regulated solicitation “initiated by or on behalf 
of a lawyer” turns on the facts and circumstances of the communication.    Rule 7.3(b) “makes an 
important distinction between communications initiated by the lawyer and those initiated by a 
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potential client.”  N.Y. State 1049 ¶ 8 (2015); see Rule 7.3, Cmt. [2] (“A ‘solicitation’ means any 
advertisement” that is “initiated by a lawyer or law firm (as opposed to a communication made in 
response to any inquiry initiated by a potential client)”). A spectrum exists, on one end, between 
an unprompted question by a person on whether the broker/spouse knows any real estate 
lawyers, and, on the other, the broker/spouse’s unprompted recommendation of the 
lawyer/spouse as a lawyer to handle a real estate transaction.  See N.Y. State 1049 ¶ 17 (a web 
posting “directed to, or intended to be of interest only to, individuals” referring to a particular 
incident “would constitute a solicitation under the Rules”); N.Y. State 1014 ¶¶ 8, 10 (2014) (a 
current client’s recommendation of a lawyer to a person in need of legal services, made without 
the lawyer’s participation or knowledge, is not a solicitation “initiated by or on behalf of the 
lawyer”). 
 
8. The inquirer’s second and third questions are really the same:  May a lawyer refer a 
client to the lawyer’s broker/spouse to act in a real estate transaction in which the lawyer is not 
representing the referred client?    The Rules set forth no categorical ban on the lawyer making 
such a referral.  Nevertheless, the lawyer owes ongoing duties of care and loyalty to an existing 
client, including the duty to exercise independent professional judgment on the client’s behalf.  
Not every client request for a referral, no matter how unrelated to the subject of the lawyer’s 
representation of the client, invariably occasions these duties of care and loyalty.  Rather, in our 
view, whether a lawyer’s referral of an existing client to a non-lawyer service provider 
implicates these duties depends on the circumstances.  If, for example, a meaningful relationship 
is present between the subject matter of the lawyer’s representation of the client in a particular 
matter and the nature of the referral the client seeks, then we believe that the client has a 
reasonable right to expect that, in making the referral, the lawyer will exercise independent 
professional judgment on the client’s behalf.  It follows that the duty to exercise independent 
professional judgment requires an assessment whether any conflict of interest may burden that 
judgment. 
 
9. In the current inquiry, we believe that the client could reasonably believe that the 
subject matter of the lawyer’s representation of the client and the client’s referral request are not 
so attenuated as to release the lawyer from the duties of care and loyalty to the client.  In our 
view, a reasonable lawyer could well conclude that referring a client to a broker/spouse creates a 
significant risk that the lawyer’s own “financial, business, property or other personal interests” 
will adversely affect the exercise of professional judgment in making the referral.  We believe, 
however, that this conflict is subject to waiver by the referred client upon informed consent, 
confirmed in writing, pursuant to Rule 1.7(b).  The requirement of consent is not onerous.  The 
lawyer needs to disclose, at a minimum, the marital relationship with the broker/spouse, and the 
possibility that, if retained, any commission the broker/spouse earns in the matter could benefit 
the referring lawyer.  This disclosure may be oral.  The requirement that consent be “confirmed 
in writing” – which may be written by either the lawyer or the client, by email or other form of 
written communication – need acknowledge only that, pursuant to the requisite disclosures, the 
client agrees to waive any conflict. 
 
CONCLUSION 
 
10. A lawyer who is engaged in a transactional real estate practice and whose spouse is a 
real estate broker may receive client referrals from the lawyer’s spouse provided that the 
broker/spouse is not involved in the real estate transaction and the lawyer assures that the 
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broker/spouse fully complies with rules governing solicitation by lawyers.  A real estate lawyer 
may refer a client to a broker/spouse provided that the lawyer does not represent the client in the 
real estate transaction and, if the circumstances suggest a conflict, the lawyer obtains the 
informed consent of the referred client, confirmed in writing. 
 
(40-17) 
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THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK 
COMMITTEE ON PROFESSIONAL ETHICS 

Formal Opinion 2016-1:  REFERRING A PROSPECTIVE CLIENT TO OTHER 
COUNSEL, WHEN THE REFERRING LAWYER HAS A CONFLICT OF INTEREST 

TOPICS:  Conflicts of Interest, Prospective Clients, Unrepresented Persons  

DIGEST:  Where an attorney is unable to represent a prospective client due to a conflict of 
interest with an existing client in a matter in which the attorney’s firm is not representing the 
existing client, the attorney is ethically permitted to refer the prospective client to another 
attorney or list of attorneys who are competent in the field.  In doing so, the attorney should 
consider a number of ethical limitations, including the attorney’s duty to act in good faith 
towards the prospective client, avoid conflicts of interest, maintain confidentiality, limit 
communications with unrepresented adverse parties, and abide by the rules governing reciprocal 
referral agreements and fee sharing.  Additionally, attorneys are not obligated to refer 
prospective clients to counsel and may choose, for professional or other reasons, not to make the 
referral.   

RULES:  1.1(c)(2), 1.3, 1.4, 1.5(g); 1.6, 1.7, 1.10, 1.18, 4.3; 7.2; 8.4(c) 

QUESTION:  Is an attorney ethically permitted to refer a prospective client to another 
competent lawyer, if the attorney cannot take on the representation due to a conflict of interest 
with an existing client? 

OPINION: 

This opinion considers the ethical implications of the following scenario: 

A prospective client contacts a lawyer seeking representation on a legal matter.  
After running a conflict check, the lawyer learns that another attorney in the firm 
represents a client who is also involved in the legal matter and has “differing 
interests” from the prospective client, as defined under Rule 1.0(f) of the New 
York Rules of Professional Conduct (the “Rules”).  Although the law firm has not 
been retained to represent the client in that same legal matter, the law firm 
concludes that the existence of those “differing interests” precludes the firm from 
taking on the representation of the prospective client.  When the lawyer notifies the 
prospective client that the firm cannot take on the representation due to a conflict 
of interest, the prospective client asks if the lawyer can suggest another attorney 
who might be qualified to handle the matter.  Is the lawyer ethically permitted to 
refer the prospective client to another attorney or list of attorneys in the relevant 
practice area? 1 

                                                 
1 We express no opinion on whether it is ethically permissible for a lawyer to make a referral, 
where the law firm already represents the current client in the same legal matter.  This Opinion 
also does not consider any restrictions on a lawyer’s ability to make a referral under principals of 
fiduciary duty or other substantive law.  This Opinion also does not address any legal or 
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In our view, the lawyer is ethically permitted to refer the prospective client to another 
attorney, subject to the limitations discussed below. 

 

One of the most important fiduciary duties that a lawyer owes to her current clients is the duty of 
undivided loyalty.  That duty is reflected primarily in three rules: Rule 1.7, Rule 1.10, and Rule 
1.1(c)(2).  As noted above, Rule 1.7(a)(1) prohibits a lawyer from taking on a representation if it 
would involve the lawyer in representing “differing interests,” absent an effective conflict waiver 
from the affected clients.  Rule 1.10 imputes that obligation to other lawyers in the same firm.  
“Differing interests” is defined broadly as including “every interest that will adversely affect 
either the judgment or the loyalty of the lawyer to a client, whether it be a conflicting, 
inconsistent, diverse, or other interest.”  R. 1.0(f).  In the scenario described above, the lawyer 
fulfills her duties under Rules 1.7 and 1.10 by declining to represent the prospective client.   

Rule 1.1(c)(2) states that “a lawyer shall not intentionally . . . prejudice or damage the client 
during the course of the representation except as permitted or required by these Rules.”  As 
Professor Roy Simon explains in his treatise, “Rule 1.1(c)(2) generally prohibits a lawyer from 
intentionally harming a client in the course of the professional relationship,” but “[t]he literal 
language is broader than its actual meaning.”  Roy D. Simon with Nicole I. Hyland, Simon’s New 
York Rules of Professional Conduct Annotated 87 (2016).  A lawyer is permitted to engage in 
activities outside the scope of the representation that may harm the client, such as campaigning 
or voting against a politician the lawyer represents as a client or posting a negative online review 
of a client’s products.  See id. at 87-88.  What the lawyer must not do is “engage in conduct that 
directly undermines or erects obstacles to the goals the lawyer is trying to achieve while 
representing the client.”  Id.  For example, “a lawyer representing a client in seeking a zoning 
variance could not show up at a hearing to testify against the client’s petition, and a lawyer 
helping a client develop a mall could not send a letter to the editor opposing the mall.”  Id. at 88. 

In our view, referring a prospective client to a competent lawyer does not fall within the 
prohibitions of Rule 1.1(c)(2).  While we recognize that certain clients may prefer that their 
attorneys not make such referrals, we are not persuaded that facing an adversary or other 
interested party who is competently represented by counsel necessarily constitutes “prejudice” or 
“damage” to a client under Rule 1.1(c)(2).  Attorneys commonly provide referrals to prospective 
clients when they are unable to take on the representation themselves for any number of reasons, 
including conflicts of interest.  Attorneys are particularly well-positioned to provide this service 
to the community as they are often the most knowledgeable about other competent lawyers in a 
given field.  Additionally, this service enables attorneys to provide benefits to society and 
enhances the administration of justice by increasing the likelihood that parties who require legal 
advice are represented by competent counsel. 

                                                                                                                                                             
contractual duties that in-house counsel or government lawyers may have that would prohibit 
them from referring potentially adverse parties to other counsel. 
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Enhancing the public’s awareness of available legal services is an important policy goal, which 
animates several of our ethics rules.  For example, Rule 4.3 provides, inter alia, that a lawyer 
communicating with an unrepresented person on behalf of a client “shall not give legal advice . . 
. other than the advice to secure counsel if the lawyer knows or reasonably should know that the 
interests of such person are or have a reasonable possibility of being in conflict with the interests 
of the client.” (emphasis added).2  In an opinion analyzing Rule 4.3’s predecessor in the New 
York Code of Professional Responsibility, the New York State Bar Association Committee on 
Professional Ethics explained that “‘[t]he legal system in its broadest sense functions best when 
persons in need of legal assistance or advice are represented by their own counsel.’”  N.Y. State 
Op. 728 (2000) (quoting EC 7-18).  Further, the duty of loyalty does not require an attorney “to 
exploit” an unrepresented party’s “ignorance about the need for legal assistance.”  Id.; see also 
R. 1.3, Cmt. [1] (“A lawyer is not bound . . . to press for every advantage that might be realized 
for a client.”).   

Our conclusion is supported by ethics opinions in New York and in the District of Columbia.  
N.Y. State Op. 1018 (2014) addressed a slightly different question than we address here.  There, 
the inquiring law firm determined that it had a conflict of interest between two existing clients 
and was required to withdraw as attorney of record for one of those clients.  The law firm asked 
whether it could ethically refer that former client to another lawyer.  The Opinion concluded that 
the firm was ethically permitted to make the referral, relying in part on Rule 1.16(e), which 
requires a law firm withdrawing from a representation to take steps to avoid foreseeable 
prejudice to the client.  Unlike N.Y. State Op. 1018, our scenario involves the rejection of a 
potential representation due to a conflict, as opposed to the withdrawal from an existing 
representation.  Thus, Rule 1.16 is not relevant to our analysis.  However, Opinion 1018 also 
relied on Rule 1.1(c)(2), stating that “a good faith recommendation of competent counsel to a 
former client under these circumstances” is not “the type of prejudice or damage encompassed 
by Rule 1.1(c)(2).”  We concur. 

D.C. Ethics Op. 326 (Dec. 2004) also concluded that a lawyer faced with a conflict of interest 
may refer the prospective client to competent counsel.3  The opinion observed that referring the 
prospective client to competent counsel does not violate the lawyer’s duty of loyalty, because, as 
Rule 1.3 makes clear, “zealous representation does not require a lawyer to press for every 
advantage that might be realized for a client.” (quoting Cmt. [1] to D.C. R. Prof. Conduct 1.3).  
Opinion 326 also reasoned that lawyers regularly advise potentially adverse parties to retain 
counsel under Rule 4.3, and thus “[w]e do not believe that the further step of recommending a 

                                                 
2 This policy goal of assisting the public to find competent legal counsel also animates the 
attorney advertising rules.  See, e.g., R. 7.1, Cmt. [1] (“The need of members of the public for 
legal services is met only if they recognize their legal problems, appreciate the importance of 
seeking assistance, and are able to obtain the services of competent counsel.  Hence, important 
functions of the legal profession are to educate people to recognize their problems, to facilitate 
the process of intelligent selection of lawyers, and to assist in making legal services fully 
available.”) (emphasis added). 

3 The D.C. Opinion assumed that the lawyer “does not represent the existing client in that 
particular matter,” as we do here. 
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specific lawyer or list of lawyers prejudices the referring lawyer’s existing client.”  Finally, the 
Opinion noted that “inherent in our adversary system is the principle that persons ought to be 
represented by competent lawyers and that disputes ought to be resolved on their merits.  
Assisting a person to obtain competent representation is entirely consistent with that principle.” 

 

If an attorney chooses to refer an unrepresented adversary to competent counsel, she must do so 
within the bounds of the Rules.  Below, we discuss various conditions and limitations that 
accompany such a referral. 

A. An Attorney Who Refers a Prospective Client to Counsel Must Do So in Good 
Faith 

Our conclusion that attorneys are ethically permitted to refer prospective clients to counsel is 
based, in part, on our belief that the purpose of such referrals is to provide members of the public 
with useful information that will help them make important decisions about retaining counsel.  
That goal would not be served if attorneys do not act in good faith when referring prospective 
clients to counsel.  For example, an attorney should not seize the opportunity to sabotage her 
client’s adversary, by referring that person to a lawyer she believes is incompetent or dishonest.  
Likewise, the attorney must not make any material misrepresentations about the lawyers to 
whom she is referring the prospective client.  See R. 8.4(c).  If the attorney is not willing to abide 
by these limitations, she should simply decline the prospective client’s request for a referral.  
There is no ethical obligation to refer a nonclient to another lawyer, even if the attorney believes 
that the nonclient needs legal representation.4 See § III, below.  

B. The Attorney Should Limit the Information She Receives from the Prospective 
Client 

Attorneys have ethical obligations to prospective clients, even if an attorney-client relationship is 
never formed.  Specifically, Rule 1.18 requires an attorney to safeguard any confidential 
information she receives from the prospective client and to refrain from representing “a client 
with interests materially adverse to those of a prospective client in the same or a substantially 
                                                 
4 In some instances, attorneys may face civil liability for making a negligent referral.  See Bryant 
v. State, 23 A.D.3d 592, 593 (2d Dep’t 2005); Martini v. Lafayette Studio Corp., 273 A.D.2d 
112, 113 (1d Dep’t 2000).  Although this Committee cannot opine on matters of substantive law, 
such as the standard of care for making a negligent referral, we simply caution lawyers that they 
should comply with the governing legal standards as well as the ethics rules when making 
referrals.  Concerns about liability for a negligent referral may be alleviated by providing the 
prospective client with several options, instead of just one name.  Providing several names gives 
the prospective client more information to make an informed decision and arguably avoids the 
inference that the lawyer has “steered” the prospective client to a particular lawyer. 
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related matter if the lawyer received information from the prospective client that could be 
significantly harmful to that person in the matter.”  R. 1.18(b), (c).  This disqualification rule is 
imputed to all other attorneys in the firm, unless the firm meets certain conditions.  R. 1.18(c), 
(d).  Thus, in the scenario described above, if the initial communications between the attorney 
and the prospective client are not handled prudently, there is a risk that the entire firm could be 
disqualified from representing its existing client in the dispute with the prospective client.   

Although an exhaustive discussion of Rule 1.18 is beyond the scope of this Opinion, lawyers 
should be circumspect in their communications with prospective clients, until they have run a 
conflict check and concluded that the potential representation does not create any conflicts with 
the firm’s existing or former clients.  Until that is done, the lawyer should refrain from having 
any substantive discussions with the prospective client about the matter, other than gathering the 
minimal information needed to run a conflict check.  R. 1.18, Cmt. [4] (“[A] lawyer considering 
whether or not to undertake a new matter should limit the initial consultation to only such 
information as reasonably appears necessary for that purpose.”).  Limiting the initial 
communication with the prospective client reduces the risk that the lawyer will receive 
confidential information that “could be significantly harmful” to an existing client.  R. 1.18(c).  
If the attorney does receive disqualifying information under Rule 1.18, the firm should take 
immediate steps to limit the transmission of that information to other attorneys at the firm, by 
following the steps in Rule 1.18(d).  These steps include (a) prohibiting the disqualified lawyer 
from participating in the representation of the existing client; (b) screening the disqualified 
lawyer to prevent the flow of information about the matter to others at the firm; (c) ensuring that 
the disqualified lawyer does not receive a portion of the fees from the matter; and (d) promptly 
notifying the prospective client about the firm’s compliance with these steps.5 

Another reason why the lawyer should limit her initial communication with the prospective 
client is to avoid a situation where she has conflicting duties to the current client and the 
prospective client.  Rule 1.4(a)(1)(iii) requires the lawyer to “promptly inform the client of … 
material developments in the matter….”  If the lawyer learns of information from the prospective 
client that is material to the current client’s case, the lawyer may have a duty to inform the 
current client about this information.  However, as explained above, Rule 1.18(b) requires the 
lawyer to keep that same information confidential.  In such a situation, the lawyer’s duty of 
confidentiality to the prospective client will likely trump the lawyer’s general obligation to 
inform the current client of material developments in the matter.  See, e.g., D.C. Ethics Op. 326.  
We emphasize, however, that the lawyer should make every effort to avoid this situation by 
limiting her communications with the prospective client until she has run a conflict check. 

C. The Attorney Must Safeguard the Existing Client’s Confidential Information 
When Communicating With the Prospective Client  

                                                 
5 The law firm may also limit its risk of disqualification by having the prospective client agree in 
writing that any information shared in the initial consultation shall not be used to disqualify the 
law firm from representing an adverse party in the matter, if an attorney-client relationship is not 
formed for any reason.  R. 1.18, Cmt. [5].  What constitutes an effective advance conflict waiver 
with a prospective client is beyond the scope of this Opinion.  
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Rule 1.6(a) prohibits a lawyer from knowingly revealing confidential information “gained during 
or relating to the representation of a client” or from using such confidential information “to the 
disadvantage of the client or for the advantage of the lawyer or a third person” unless certain 
exceptions apply.  Information “gained during or relating to the representation of a client” means 
information that “has any possible relevance to the representation or is received because of the 
representation.”  R. 1.6, Cmt. [4A].  This prohibition also extends to information that is not, in 
itself, confidential information, but “could reasonably lead to the discovery of such information 
by a third person.”  R. 1.6 Cmt. [4].  In the scenario described above, the lawyer should be 
careful not to reveal to the prospective client any confidential information about the firm’s 
existing client.  Thus, in addition to limiting the substance of the lawyer’s initial communication 
with the prospective client, once the lawyer has identified the conflict, she should refrain from 
any further substantive discussions.        

D. The Attorney Should Make Clear That She Does Not Represent the Prospective 
Client and Cannot Give Legal Advice 

When dealing with an unrepresented person, the Rules place the onus on the lawyer to clarify the 
relationship.  As noted above, Rule 4.3 states that when communicating with an unrepresented 
person adverse to the lawyer’s client, the lawyer may not give legal advice beyond the advice to 
secure counsel.  Additionally, the Rule requires that if the lawyer believes that the unrepresented 
person “misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts 
to correct the misunderstanding.”  Id.  A prospective client may not automatically understand 
whether – and at what point – an attorney-client relationship has formed.  For example, the 
prospective client may think that by having one or two initial communications with the lawyer, 
they have formed an attorney-client relationship.  At the outset, the burden is on the lawyer to 
make clear that she does not represent a prospective client until the matter has cleared conflicts 
and the parties have agreed to the terms of engagement.  Where a conflict is identified, the 
lawyer should communicate to the prospective client that the firm will not take on the 
representation and that the lawyer cannot provide any legal advice.   

E. The Attorney Must Comply With the Rules Regarding Referral Fees and 
Reciprocal Referral Relationships  

Rule 7.2 states that a lawyer shall not “compensate or give anything of value to a person … to 
recommend or obtain employment by a client, or as a reward for having made a recommendation 
resulting in employment by a client” subject to certain exceptions not applicable here.  The only 
type of payment a lawyer may receive for referring a potential client to another attorney is a 
division of fees under Rule 1.5(g).  See R. 7.2(a)(2).  Rule 1.5(g) allows lawyers to divide a legal 
fee only in two circumstances: (1) if the fee is shared in proportion to the amount of work done 
by each lawyer or (2) if both attorneys assume joint responsibility for the matter in writing.  See 
R. 1.5(g)(1), (2).  Rule 1.5(g) also requires the lawyer to disclose the division of fees to the client 
and secure the client’s written consent.  See R. 1.5(g)(2).  In either case, the total fee must not be 
excessive.  See R. 1.5(g)(3), (a).  In our view, a lawyer who is prohibited from taking on a matter 
due to an unwaived or unwaivable conflict of interest cannot share in the legal fees generated by 
that matter, because she would be ethically prohibited from either performing any work on the 
matter or accepting joint responsibility for the matter.  See ABA Formal Op. 474 (2016) (“Unless 
a client gives informed consent confirmed in writing, a lawyer may not accept a fee when the 



 7  

lawyer has a conflict of interest that prohibits the lawyer from either performing legal services in 
connection with or assuming joint responsibility for the matter.”). 

The lawyer may, however, refer the prospective client to another attorney with whom she has a 
reciprocal referral relationship.  See R. 7.2, Cmt. [4] (“A lawyer also may agree to refer clients to 
another lawyer or a nonlawyer in return for the undertaking of that person to refer clients or 
customers to the lawyer.”).  Such arrangements do not violate Rule 7.2, even though a referral 
could be construed on its face as something “of value.”  See Simon at 1730.  A reciprocal referral 
relationship, however, is subject to certain conditions.  Such arrangements “must not interfere 
with the lawyer’s professional judgment as to making referrals or as to providing substantive 
legal services” and must be “nonexclusive,” such that both participants are free to make referrals 
that are “in the best interests” of the clients.  R. 7.2, Cmt. [4].  In addition, the lawyer should 
disclose the existence of the reciprocal referral agreement to the prospective client when making 
the referral.  See id.   

There is a difference between a formal reciprocal referral agreement described in Comment [4] 
and the informal practice of maintaining and utilizing a network of referral relationships.  We do 
not believe that two attorneys who regularly refer business to one another on an informal basis 
are parties to a reciprocal referral agreement.  Thus, if a lawyer merely refers a prospective client 
to another lawyer in her referral network with whom she does not have a reciprocal referral 
relationship, she is not required to disclose her referral practices to the prospective client. 

 

As stated above, an attorney owes a duty to preserve a prospective client’s confidential 
information and to avoid certain limited conflicts of interest.  R. 1.18(b), (c).  There is no ethical 
obligation to assist a prospective client with obtaining counsel. 

Indeed, there are several practical considerations that may weigh against making a referral.  For 
example, the lawyer may anticipate that the firm’s existing client will be displeased to learn of 
the referral.  This reaction would be particularly understandable in highly adversarial matters.  
Under those circumstances, making a referral may sour the lawyer’s relationship with the client, 
causing more harm than good.  Choosing not to make the referral, while not an ethical decision, 
may be a prudent client-relations decision.  Furthermore, the attorney may have her own personal 
or professional reasons for declining to make the referral.  She may feel uncomfortable assisting 
her client’s adversary or may not wish to assume potential liability for making a negligent 
referral.  No matter the reason, a lawyer who chooses not to refer a prospective client to another 
attorney does not violate the ethics rules. 

 

An attorney who is unable to represent a prospective client owing to a conflict of interest with an 
existing client is ethically permitted to refer the prospective client to another attorney or a list of 
attorneys who are competent in the field.  In doing so, the attorney should consider a number of 
ethical limitations, including the attorney’s duty to act in good faith towards the prospective 
client, avoid conflicts of interest, maintain confidentiality, limit communications with 
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unrepresented adverse parties, and abide by the rules governing reciprocal referral agreements 
and fee sharing.  Additionally, attorneys are not obligated to refer prospective clients to counsel 
and may choose, for professional or other reasons, not to make the referral.     

July 2016 
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700 N.Y.S.2d 664
1999 N.Y. Slip Op. 99,586

In the Matter of the ESTATE OF Arlyeen M. EDEL, Deceased.
Surrogate's Court, Cattaraugus County, New York.

Dec. 8, 1999.
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        Williams, Stevens, McCarville & Frizzell, P.C., Buffalo (John T. Frizzell 
of counsel), for estate.

        Timothy J. Greenman, West Seneca, for Charles E. Haug, Jr., objectant.

        Alan Spears, Allegany, for Patricia Ceislik, objectant.

        LARRY M. HIMELEIN, J.

        The issue presented by this case is whether summary judgment may be 
granted to an estate, over the objectants' claims of fraud and undue 
influence, when an attorney prepares a will that leaves the bulk of the 
testator's estate to a charity that the attorney represents in its legal matters 
and also serves as Chairman of the charity's Board of Directors.

        Arlene M. Edel died on January 11, 1996, leaving a will executed on 
December 5, 1995, which has been submitted to this court for probate. The 
will left a number of specific bequests including $250,000.00 to the Olean 
General Hospital. The hospital was also the sole residuary beneficiary.

        Charles E. Haug, Sr., decedent's estranged son, and Patricia Ceislik, 
decedent's granddaughter, have filed objections to probate, alleging fraud 
and undue influence as to the hospital's share under the will. Objectants 
note that John M. Hart, Jr., the attorney who drafted the will, is also the 
Chairman of the Board of Directors of Olean General Hospital and further, 
that Mr. Hart is a partner in the law firm that represents the hospital in its 
legal matters. The claim is that Mr. Hart utilized fraud and undue influence 
to induce Ms. Edel to leave the bulk of her estate to the hospital. Objectants 
also allege fraud and undue influence on the part of Dr. Robert Catalano, 
M.D., the Chief Executive Officer of the hospital.

        Discovery is complete and the estate has moved for summary judgment 
contending that (1) the prime consideration in this proceeding should be Ms. 
Edel's intent; (2) the opportunity to exercise undue influence is not evidence 
that such influence was in fact exercised; and (3) if evidence of undue 
influence is found, the cy pres doctrine should be invoked to insure that Ms. 
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Edel's estate does not pass in a way she sought to avoid. Because Ms. Edel's 
intent is not specifically at issue on this summary judgement motion, and 
because applicability of the cy pres doctrine must await a determination of 
the issues of fraud and undue influence, we are concerned only with this 
question: is there enough evidence in this record to warrant a trial?

        A review of the salient facts is appropriate. Decedent first retained Mr. 
Hart to draw a will in 1980. Two wills were executed by Ms. Edel in 1980 but 
they appear to be identical. Neither will left anything to Olean General 
Hospital although St. Francis Hospital, which was later acquired by Olean 
General Hospital, was left 40% of the residuary.

        Mr. Hart became a member of the Olean General Hospital Board of 
Directors in 1985. In August of that year, Olean General Hospital was named 
a 30% residuary legatee under a new will prepared by Mr. Hart and executed 
by Ms. Edel. Objectants contend that this bequest alone posed a potential 
conflict of interest that required a written acknowledgment by the client of 
the conflict. The court, however, is not convinced that an attorney-
draftsman who serves without pay on the board of directors of a charitable 
organization 
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has a conflict of interest simply because the attorney's client names the 
charity in her will. Such a holding would serve to discourage attorneys from 
serving on the boards of charitable and civic organizations. Were that the 
only issue, the summary judgment motion would probably be granted.

        Decedent executed nine more wills prior to her death, all drawn by Mr. 
Hart and all of which left most of decedent's estate to charity. Olean General 
Hospital's bequest went from 30% of the residuary to 60% and ultimately to 
100%. The last will drawn, the will at issue here, also left a specific bequest 
of $250,000.00 to the hospital. The objectants contend that the increased 
bequests to Olean General Hospital coincide with a closer relationship 
between decedent and Mr. Hart, coincide with Mr. Hart's election to the 
Board of Directors of Olean General Hospital and ultimately, his becoming 
Chairman of the Board, and coincide further with Mr. Hart's law firm's 
retention to handle the hospital's legal matters. The estate notes, however, 
that none of the wills executed by decedent left anything to Mr. Haug and 
the last five wills specifically disinherited him. Thus, the estate believes that 
Mr. Haug's contentions are meritless and are simply an effort to obtain by 
intestacy, if the bequests to the hospital are stricken, a share in his estranged 
mother's estate.
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        In 1989, the law firm in which Mr. Hart is a partner began doing legal 
work for the hospital. On December 1, 1992, Ms. Edel increased her 
residuary bequest to the hospital from 60% of the residuary to 100%. The 
following day, at a meeting of the Board of Directors, Mr. Hart moved her 
election as a corporate member and the motion was approved. According to 
the hospital, one of the benefits of corporate membership, in the event the 
member is hospitalized, is receiving a private room while only being billed 
for a semi-private room. The objectants claim that there is no evidence that 
this policy existed for anyone but Ms. Edel and that making her a corporate 
member was essentially a sham.

        In June of 1994, Ms. Edel contacted Mr. Hart about a billing problem 
with the hospital and Mr. Hart sent her complaint to Dr. Catalano, asking 
him to look into the matter. Mr. Hart noted that Ms. Edel was a permanent 
member of the hospital and had named Olean General Hospital the 
beneficiary of a "major portion of her substantial estate." Two days later, Dr. 
Catalano responded that he had resolved the dispute by "writing off" a bill of 
$61.00. Dr. Catalano also indicated to Mr. Hart that he had reviewed Ms. 
Edel's medical chart to determine whether the treatment she received was 
appropriate.

        On March 18, 1995, during another hospital stay, Ms. Edel sent Mr. 
Hart a letter stating that she believed that board members "received their 
hospital room during their illness." This appears to mean that Ms. Edel 
believed she would receive a private room but would only be billed for a 
semi-private room. Mr. Hart passed the letter along to Dr. Catalano and 
asked him to look into it, noting that Ms. Edel was leaving the hospital her 
residuary estate and that her estate was "substantial." Objectants contend 
that these communications from Mr. Hart to Dr. Catalano discussing the 
substance of Ms. Edel's wills and the size of her estate, violated the attorney-
client privilege between Mr. Hart and Ms. Edel and support their claim that 
Hart and Catalano worked together to insure that Ms. Edel's entire estate 
was left to the hospital.

        Later in 1995, Ms. Edel sent a letter to Mr. Hart discussing a potential 
donation to the hospital and notes, "I doubt I would have given the transfer 
much thought if you hadn't discussed it." John F. McLaughlin, an 
investment advisor from Key Bank who handled Ms. Edel's account, claims 
that he was asked to meet Dr. Catalano at the hospital on September 15, 
1995. At this meeting, which was also attended by Mr. Hart, Mr. McLaughlin 
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was handed a note alleged to have been written by Ms. Edel, directing Mr. 
McLaughlin to liquidate $500,000.00 worth of decedent's mutual funds and 
give the money directly to the hospital.

        Mr. McLaughlin immediately sent a memo to his superiors expressing 
concern about a conflict of interest between Mr. Hart's representation of Ms. 
Edel and his position as chairman of the hospital board and also questioned 
whether Ms. Edel was aware that she would no longer receive dividends if 
her $500,000.00 was given to the hospital at that time. He also noted that 
immediately prior to her being admitted to the hospital, Ms. Edel intended 
to live off the dividends from her investment account and give the principal 
to the hospital only at her death, thus implying that her wishes changed after 
she went into the hospital. Objectants allege that Catalano visited decedent 
almost daily while she was hospitalized. Mr. McLaughlin added that he was 
not comfortable liquidating Ms. Edel's assets and giving them to the hospital 
at that time unless counsel for Key Bank reviewed the situation. Ultimately, 
Ms. Edel's investment account was not disturbed.

        On November 19, 1995, Ms. Edel wrote Dr. Catalano expressing what 
appears to be displeasure that neither Dr. Catalano nor Mr. Hart had 
explained to her that if she gifted the $500,000.00 to Olean General 
Hospital, she would lose the income from that money. The proponent of the 
will disputes the objectants' contention that this letter indicates any 
displeasure on decedent's part. Nonetheless, Dr. Catalano visited decedent 
shortly after receiving the letter and observed her to be "ill and confused" 
and apparently unable to recognize him. On December 5, 1995, the will 
sought to be admitted to probate was executed at the nursing home where 
Ms. Edel was then residing. She died on January 11, 1996.

        In its summary judgment motion, the estate alleges certain facts it 
contends are "undisputed." For example, the estate contends that Ms. Edel 
was strong-willed and alert. It is true that the witnesses to the will, one of 
whom was Mr. Hart, testified that decedent was competent when the will 
was executed, although she was disoriented when Mr. Hart and his secretary 
first arrived. However, Dr. Catalano visited decedent in the nursing home 
prior to her execution of the will at issue and found her to be "ill and 
confused" and unable to "appreciate who I was."

        The estate also argues that Ms. Edel's many wills establish her intent to 
leave the bulk of her estate to charity and to disinherit her son. However, 
that is simply one of many facts that a jury must consider on the claims of 
fraud and undue influence. Moreover, the argument is perhaps more 
relevant if a jury should find for the objectants on those issues. The 
estrangement between mother and son might be important on the question 
of whether the bequests to the hospital should pass by intestacy or whether 
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another doctrine such as cy pres or dependent relative revocation should be 
invoked to insure that decedent's estate does not pass to someone she 
intended to disinherit.

        The issue this court must address is whether there are sufficient facts on 
the questions of fraud and undue influence to warrant a trial. As part of that 
issue, the court must address whether Mr. Hart's legal representation of the 
hospital and service as Chairman of its Board of Directors poses a conflict of 
interest with his representation of Ms. Edel, and if so, what impact, if any, 
the conflict has on the instant motion.

        More than sixty years ago, in Matter of Putnam, 257 N.Y. 140, 177 N.E. 
399, the Court of Appeals instructed that attorneys who have clients who 
intend to leave the attorney or the attorney's family a bequest should have 
the will drawn by another lawyer. Further, a lawyer who drafts a bequest to 
himself or herself must explain the circumstances and show that the gift was 
"freely and willingly made" (Id., 257 
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N.Y. at 143, 177 N.E. 399 citing Matter of Smith, 95 N.Y. 516). Such a 
bequest is viewed with "great suspicion" and the absence of an explanation 
might permit the jury to draw an inference of undue influence (Id., see also, 
Marx v. McGlynn, 88 N.Y. 357; Matter of Kindberg, 207 N.Y. 220, 100 N.E. 
789).

        The Fourth Department has held that where a client makes a will that 
leaves a bequest to her lawyer, the trier of fact may draw an inference that 
the bequest was procured because of the undue influence of the attorney, 
even without direct proof of that fact (Estate of Lawson, 75 A.D.2d 20, 428 
N.Y.S.2d 106). The Fourth Department has further said

"... where there is a confidential relationship between the decedent and the 
beneficiary/drafter of the will, the mere fact of the bequest, standing alone, 
[emphasis supplied] permits an inference of undue influence, and the 
drafter then has the burden of offering an explanation, alternative to his 
influence, for the contested will [citations omitted]."

        (Estate of Collins, 124 A.D.2d 48, 510 N.Y.S.2d 940, 944; see also, 
Matter of Moran, 261 A.D.2d 936, 689 N.Y.S.2d 798). Thus, it appears that 
whenever a bequest is made to an attorney-draftsman, the objectants would 
be entitled to a trial.

        While these Fourth Department cases concern bequests made directly 
to the attorney-draftsman, they are also notable for holding that fraud and 
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undue influence may be shown circumstantially. Indeed, it has been held 
that undue influence is usually not shown by direct proof but rather 
established by circumstantial evidence (Matter of Panek, 237 A.D.2d 82, 667 
N.Y.S.2d 177). It seems to the court that summary judgment should rarely be 
granted in a circumstantial evidence case.

        Here, of course, the will does not make a bequest directly to the 
attorney-draftsman. However, most of the estate goes to the Olean General 
Hospital, which pays Mr. Hart's law firm a substantial amount of money for 
legal services. Objectants note that Mr. Hart's firm billed Olean General 
Hospital more than $82,000 in the two years prior to Ms. Edel's death. They 
contend that this scenario is every bit as onerous as the Putnam scenario 
and the Putnam holding should be applied here, thus mandating a trial. 
Clearly, if the bequest to the hospital is deemed, because of Mr. Hart's 
financial and other ties to the hospital, a bequest to Mr. Hart, Putnam and 
the other cases apply and a trial must be held.

        Matter of Henderson, 80 N.Y.2d 388, 590 N.Y.S.2d 836, 605 N.E.2d 
323, while not precisely on point, may be illustrative in connection with the 
instant motion. There, the testator wished to leave her attorney a bequest. 
The attorney declined to write himself into a will and recommended that the 
testator retain new counsel. She did so and executed a will which made a 
bequest to the former attorney. Surrogate Radigan denied the proponent's 
motion for summary and directed a hearing. After the Appellate Division 
reversed (see, 175 A.D.2d 804, 572 N.Y.S.2d 932), the Court of Appeals 
reinstated Judge Radigan's order directing a trial. While the Court of 
Appeals found that Putnam was inapplicable to the case, the objectants' 
claims, which appear to be weaker than those made here, were sufficient to 
require a trial on the issues of fraud and undue influence.

        In Will of Elmore, 42 A.D.2d 240, 346 N.Y.S.2d 182, the Third 
Department held that "[w]here a will has been prepared by an attorney 
associated with a beneficiary [emphasis supplied], an explanation is called 
for (citing Matter of Lamerdin, 250 App.Div. 133, 293 N.Y.S. 967)". Further, 
whether the explanation is adequate is a question of fact for the jury (Id.). If 
Elmore is strictly applied here, and the attorney-draftsman simply being 
"associated" with the beneficiary is sufficient to require an explanation, 
there is no question but that a trial must be held. However, 

Page 669

Elmore is the only case the court has found that holds so broadly.

        The issue of Mr. Hart's representation of both the hospital and Ms. Edel 
is important to all parties because of certain presumptions that may or may 
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not apply. If Mr. Hart is deemed a beneficiary under the will, he must offer 
evidence to explain the bequests that benefit him (Estate of Collins, supra; 
Estate of Lawson, supra) and the objectants would be entitled to a favorable 
jury charge on the issue (see, PJI 7:56, 7:57). If Mr. Hart is not deemed a 
beneficiary, no presumption of undue influence arises and the cited charges 
would not be given.

        Other cases have applied these principles in different contexts. For 
example, the rule has been applied where the beneficiary-testator 
relationship is that of guardian and ward (In re Smith, 95 N.Y. 516); 
physician and patient (In re Satterlee's Will, 281 A.D. 251, 119 N.Y.S.2d 309, 
Marx v. McGlynn, 88 N.Y. 357); parent and child (Matter of Kurtz, 144 
A.D.2d 468, 533 N.Y.S.2d 985); minister and congregant (Marx v. McGlynn, 
supra); or the beneficiary is a nursing home operator (Matter of Burke, 82 
A.D.2d 260, 441 N.Y.S.2d 542). Again, however, these cases all involve 
instances where the bequest was made directly to the recipient and not to an 
organization with which the recipient had a financial or fiduciary 
relationship. This court, absent some higher authority, declines to apply to 
rule of Putnam and its progeny to the facts of this case.

        That holding, however, is not dispositive. Undue influence is not limited 
to the classic sense of fraud and duress; insidious, subtle and impalpable 
pressure that subverts the testator or internalizes within the testator the 
desire to do, not her intent, but the intent of another, can also constitute 
undue influence (Will of Kaufmann, 20 A.D.2d 464, 247 N.Y.S.2d 664, affd. 
15 N.Y.2d 825, 257 N.Y.S.2d 941, 205 N.E.2d 864; Estate of Antoinette, 238 
A.D.2d 762, 657 N.Y.S.2d 97; Matter of Tank, 132 Misc.2d 146, 503 N.Y.S.2d 
495).

        Here, the amount of the bequest to the hospital, which Mr. Hart served 
as attorney and board chairman, increased the longer Mr. Hart was Ms. 
Edel's attorney. The relationship between attorney and client became closer 
over the years and objectants allege that Mr. Hart did not bill Ms. Edel for 
legal services he provided her during the last ten years of her life. The 
incident where Mr. Hart and Dr. Catalano are alleged to have attempted to 
have decedent's assets immediately transferred to the hospital is a factor for 
a jury to consider. While the transfer was never effected and the proponents 
contend that the incident is meaningless, it is not for the court to make that 
determination (see, Matter of Tokarz, 199 A.D.2d 400, 605 N.Y.S.2d 365). 
Further, Ms. Edel's own follow up letter where she appears to be critical of 
Dr. Catalano because she was not told that the immediate transfer of her 
money would leave her without income is a factor that a jury might find 
supportive of objectants' claims of fraud and undue influence.
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        Objectants also contend that the alleged violation of the attorney-client 
privilege demonstrates the extent of the conflict of interest they believe Mr. 
Hart had in this case. They further contend that Dr. Catalano became 
extremely solicitous of Ms. Edel during her hospital stays in order to insure 
that Olean General would receive her estate. The objectants also contend 
that Ms. Edel's being made a member of the board was a fiction designed 
only to insure that she would leave her estate to the hospital. At this point, of 
course, these are only allegations; however, the court believes that only a 
trial can determine what the facts are and what inferences and conclusions 
should be drawn from the facts (see, Estate of O'Brien, 182 A.D.2d 1135, 583 
N.Y.S.2d 100; Estate of Raskas, 213 A.D.2d 718, 624 N.Y.S.2d 279; 
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Estate of Delyanis, 252 A.D.2d 585, 676 N.Y.S.2d 219; Will of Moran, supra).

        Objectant Ceislik has cross moved for summary judgment on the 
grounds that (1) EPTL § 3-3.2 makes the bequest to Olean General Hospital 
void as a matter of law; (2) Mr. Hart's testimony must be precluded 
pursuant to CPLR § 4519; and (3) a presumption of undue influence should 
be applied on these facts.

        EPTL § 3-3.2(a)(1) provides that a disposition made to an attesting 
witness is void unless there are at least two other attesting witnesses. 
However, the court is not convinced that the bequest to the hospital falls 
under this section and objectant Ceislik cites no authority in support of her 
contention. This court declines to hold EPTL § 3-3.2 applicable to a situation 
where the attorney draftsman is, at most, an indirect beneficiary.

        Objectant also contends that Estate of Schrutt, 206 A.D.2d 851, 615 
N.Y.S.2d 204, prevents Mr. Hart from testifying in this case. However, 
Schrutt concerned the testimony of co-executors, not the attorney-
draftsman. The court declines to hold that an attorney-draftsman's 
representation of a charity that receives a bequest requires application of the 
Dead Man's Statute, especially in a summary judgment context. Moreover, 
the court further declines to apply the legal presumptions from Putnam and 
its progeny to this case. The jury will decide what influence, if any, Mr. 
Hart's joint representation had on Ms. Edel in this case.

        Accordingly, both motions for summary judgment are denied.
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Topic: Representing new clients adverse to a current or former client 
 
Digest: Whether a law firm may represent new clients against an entity that the law firm has 

represented in the past depends on whether the entity is a current or former client, which 
is a mixed question of fact and law. A law firm may not oppose a current client in any 
matter, related or unrelated, absent the current client’s informed consent, confirmed in 
writing. However, a law firm may oppose a former client in any matter that is not 
substantially related to the firm’s legal work for that former client. Even if the entity is 
no longer a client, a law firm has a continuing duty to protect confidential information 
of that entity. 

 
Rules: 1.6(a); 1.7(a) & (b); 1.9(a) & (c) 
 
FACTS 
 

1. Inquirer is a law firm (“Law Firm”) that desires to represent some new clients (“New 
Clients”) against an entity that the Law Firm considers to be a former client (the “Entity”). The 
Entity objects to the representation. The Entity and the Law Firm have jointly prepared and 
submitted a detailed set of facts that we accept for purposes of this opinion. According to the 
jointly submitted statement of facts, the Entity at one time leased a gas station. The gas station’s 
owner later sued the Entity and a co-defendant (“Co-Defendant”) for breaching the lease 
agreement (the “Lease Action”). The owner sought to recover the costs of removing gasoline 
storage tanks and remediating the premises. The Law Firm defended the Entity in the Lease 
Action. 

 
2. The defense in the Lease Action was controlled by the Entity’s Co-Defendant, which had 

purchased the Entity’s interest in the property before the Lease Action began. The purchase was 
made pursuant to a Purchase and Sale Agreement (“PSA”) covering scores of gas stations. The 
Law Firm worked closely with the Co-Defendant’s counsel on the Lease Action. The Lease 
Action eventually settled. 

 
3. Recently, the Law Firm agreed to represent the New Clients against the Entity and/or its 

Co-Defendant. Specifically, the New Clients claim that the Entity and/or its Co-Defendant 
operated various gas stations (though not the one involved in the concluded Lease Action) in a 
manner that damaged the New Clients’ property. The Entity at one time owned these other gas 
stations, but sold them to Co-Defendant pursuant to the PSA before the Lease Action was filed. 
 

4. The Entity has asked the Law Firm to withdraw from representing the New Clients, on 
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two grounds: (a) the Law Firm never sent a termination letter to the Entity, which therefore 
contends that it remains a current client; and (b) even if the Entity is a former client, it contends 
that the new matter is substantially related to the Lease Action in which the Law Firm defended 
the Entity. Specifically, the Entity says that the matters are substantially related because the Law 
Firm acquired confidential information during the Lease Action regarding: (i) the Entity’s 
negotiating strategy in the Lease Action, (ii) the Entity’s interpretation of the PSA, (iii) the 
relationship between the Entity and its Co-Defendant in the Lease Action, and (iv) the future 
obligations of the environmental/remediation contractor assigned to the PSA properties by the 
Entity. 

 
5. The Law Firm counters that (a) the Entity is a former client because the Law Firm has not 

performed any legal services for the Entity since October 2012, and (b) the New Clients’ matter 
is not substantially related to the Lease Action. Specifically, the Law Firm contends that the New 
Clients’ claims are not substantially related because the present claims involve a different lease 
agreement and different gas stations. The Law Firm recognizes that the New Clients’ matters 
might involve theories of recovery under the PSA, but the Law Firm says the PSA would 
potentially be a discoverable document. In sum, the Law Firm argues that the present and former 
matters are not substantially related because the Law Firm did not acquire any confidential 
information from the Entity in the Lease Action that New Clients could use to the Entity’s 
disadvantage in the present dispute. 

 
QUESTION 
 

6. If a law firm represented an entity in a matter and has not performed any legal services 
for the entity for more than a year, but the law firm has not sent a termination letter to the entity, 
may the law firm represent new clients against the entity, over the entity’s objection, in a new 
matter that is related in some ways to the original matter? 

 
OPINION 
 

7. The inquiry raises three sets of issues: (i) conflicts with current clients; (ii) conflicts with 
former clients; and (iii) duties of confidentiality to former clients. We will address these issues in 
turn. We address only whether the representation is permitted under the New York Rules of 
Professional Conduct (the “Rules”).1 We are not taking into account additional factors that a 

                                                 
1 The inquiry was submitted by a law firm rather than by an individual lawyer. For simplicity of 
expression, this opinion speaks in terms of duties of that firm rather than duties of its individual lawyers. 
At the expense of that simplicity, we could set forth our analysis in greater detail to account for the 
following. We rely on certain provisions of the Rules in which the direct imposition of duties is upon an 
individual lawyer rather than upon a law firm. See Rules 1.6(a), 1.7 and 1.9. It is through other provisions 
of the Rules that such duties are imposed derivatively (or related duties are imposed) on others in the 
lawyer’s firm and on the firm as a whole. See, e.g., Rule 1.6(c) (requiring lawyer to exercise reasonable 
care to prevent breaches of confidentiality by others), Rule 1.10 (a)-(c) (imputing specified conflicts to 
law firm and its associated lawyers), Rule 1.10(e) (requiring law firm to maintain conflict-checking 
system), Rule 5.1 (requiring law firm and supervisory lawyers to make reasonable efforts to ensure that 
lawyers in the firm conform to the Rules), and Rule 8.4(a) (providing that a lawyer “or law firm” shall not 
“violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do 
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court might consider if deciding a motion to disqualify, and we are not predicting how a court 
would rule if such a motion were eventually filed. Our jurisdiction extends only to interpreting 
the Rules; we do not opine on legal questions such as whether there is warrant for 
disqualification. 

 
A. Conflicts with Current Clients: Rule 1.7. 

 
8. The threshold question is whether the Entity is a current client or a former client. Rule 

1.7(a)(1) generally prohibits a law firm from opposing a current client in any matter, related or 
unrelated, absent compliance with Rule 1.7(b), which among other things would require the 
client’s informed consent confirmed in writing.2 If the Entity remains a current client of the Law 
Firm, therefore, the Law Firm may not oppose the Entity on behalf of New Clients because the 
Entity is objecting rather than consenting to the representation. But if the attorney-client 
relationship between the Law Firm and the Entity has ended, then we would instead apply Rule 
1.9, which governs conflicts with former clients. 

 
9. The Rules of Professional Conduct do not define when an attorney-client relationship 

ends. On the contrary, Scope ¶ 9 says that “principles of substantive law external to these Rules 
determine whether a client-lawyer relationship exists.” Thus, whether the attorney-client 
relationship between the Law Firm and the Entity has ended depends in part on questions of law 
beyond our jurisdiction. Scope ¶ 9 also says: “Whether a client-lawyer relationship exists for any 
specific purpose can depend on the circumstances and may be a question of fact.” We also lack 
sufficient facts to determine whether the Entity remains a current client of the Law Firm. 

 
10. We note, however, that the Law Firm’s failure to send a termination letter to the Entity 

does not by itself prove that the attorney-client relationship continues. A termination letter (or 
email) from a lawyer to a client clearly notifying the client that the attorney-client relationship 
has ended will often be a good practice, and in some circumstances may be dispositive. But an 
attorney-client relationship may also terminate without a termination letter. See, e.g., Revise 
Clothing, Inc. v. Joe’s Jeans Subsidiary, Inc., 687 F. Supp. 2d 381, 389-91 (S.D.N.Y. 2010) (“‘In 
what is perhaps the most typical situation, an attorney-client relationship … is terminated, simply 
enough, by the accomplishment of the purpose for which it was formed in the first place,’” and a 
rule “that requires a law firm announce the conclusion of its engagement …. would conflict with 
the principle … that the relationship is terminated upon the accomplishment of the purpose for 
which it was created”); Miller v. Miller, 203 A.D.2d 338, 339, 610 N.Y.S.2d 88, 89 (2d Dep’t 
1994) (“When the Family Court matter concluded, so did the attorney-client relationship”); 
Restatement (Third) of the Law Governing Lawyers § 31(2)(e) (2000) (“a lawyer’s actual 

                                                                                                                                                             
so, or do so through the acts of another”). However, we do not think it necessary to set forth all our 
analysis at that greater level of detail. 
 
2 “The duty to avoid the representation of differing interest prohibits, among other things, undertaking 
representation adverse to a current client without that client’s informed consent. For example, absent 
consent, a lawyer may not advocate in one matter against another client that the lawyer represents in some 
other matter, even when the matters are wholly unrelated.” Rule 1.7, Cmt. [6]. Conflicts arising under 
Rule 1.7 (and also those arising under Rule 1.9, which we discuss below) are among those imputed by 
Rule 1.10(a) to other lawyers associated in the same firm. 
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authority to represent a client ends when … the lawyer has completed the contemplated 
services”). 

 
11. The passage of time is another indicator of whether a person remains a current client, but 

it is not dispositive. Other circumstances, such as a longstanding pattern of representation over 
the years or the client’s reasonable belief that a lawyer needs to perform additional legal work to 
fulfill the purpose of the representation, could also preserve an attorney-client relationship, even 
if the Law Firm has no specific pending assignment for the Entity at a given moment. 

 
12. Here, despite the lack of a termination letter, several circumstances – including the fact 

that the Law Firm has concluded its work on the Lease Action and has not handled (or been 
asked to handle) any new matters for more than a year – suggest that the Entity is a former client. 
The parties have not identified any countervailing factors, such as a longstanding pattern of 
representation over the years, or the Entity’s reasonable belief that the Law Firm needs to 
perform additional legal work to fulfill the purpose of the earlier representation. If such factors 
exist, they could count in favor of the Entity being a current client. 

 
13. Although we have set forth some relevant factors, we do not have all the facts relevant to 

whether the Entity remains a current client of the Law Firm, and in any event we lack authority 
to reach what is ultimately a legal determination on that issue. If the Entity remains a current 
client of the Law Firm, then the Entity is entitled to the protections of Rule 1.7(a)(1). In that case 
the Law Firm may not oppose the Entity in any matter, related or unrelated, unless the conflict is 
consentable under Rule 1.7(b)(1) and the Law Firm obtains the Entity’s informed consent, 
confirmed in writing, under Rule 1.7(b)(4). 

 
B. Conflicts with Former Clients: Rule 1.9. 
 

14. If the Entity is not a current client, then it is a former client. Under Rule 1.9(a), a lawyer 
may not represent a client with interests “materially adverse” to those of a former client in a 
matter “substantially related” to the matter the lawyer handled for the former client, unless the 
former client gives informed consent, confirmed in writing. Here, the interests of New Clients in 
the current matter are “materially adverse” to the interests of the Entity, and the Entity has not 
consented (and in fact has objected) to the Law Firm’s representation of New Clients. Given the 
former client’s objection, the only open question is whether the current matter is “substantially 
related” to the former matter (the Lease Action). 

 
15. Guidance on this question is found in Comment [3] to Rule 1.9. The first sentence says 

that matters are “substantially related” if (i) they involve the “same transaction or legal dispute” 
or (ii) a reasonable lawyer would perceive “a substantial risk that confidential factual 
information that would normally have been obtained in the prior representation would materially 
advance the client’s position in the subsequent matter.” Here, the new matter is plainly not the 
“same transaction or legal dispute” as the old one, but the new and old matters could still be 
substantially related based on the risk that confidential information acquired by the Law Firm in 
the old matter would materially advance the position of New Clients in the new matter. We 
therefore turn to the balance of Comment [3], which discusses how even distinct matters may be 
substantially related through confidential information. 
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16. Some parts of Comment [3] address what “normally” or “ordinar[il]y” happens, rather 
than whether the lawyer actually obtained confidential information in the particular case. It 
makes sense that what normally happens should trigger the protections of Rule 1.9(a). As 
Comment [3] notes, the purpose of those protections would be defeated if a party seeking 
disqualification had to reveal its confidential information in order to protect it: 

 
A former client is not required to reveal the confidential information learned by the lawyer in 
order to establish a substantial risk that the lawyer has confidential information to use in the 
subsequent matter. A conclusion about the possession of such information may be based on 
the nature of the services the lawyer provided the former client and information that would in 
ordinary practice be learned by a lawyer providing such services. 
 
17. The relevance of what normally or ordinarily happens is reflected in the Comment’s 

example of a matter deemed to be substantially related even though the example identifies no 
particular actually acquired confidential information: “[A] lawyer who has previously 
represented a client in securing environmental permits to build a shopping center would be 
precluded from representing neighbors seeking to oppose rezoning of the property on the basis of 
environmental considerations….” Rule 1.9, Cmt. [3]. 

 
18. On the other hand, the actual receipt of confidential information in the prior matter would 

seem even more compelling than a mere likelihood of its receipt. “A fortiori, matters are also 
substantially related if the lawyer in question actually and knowingly obtained (and now 
possesses) confidential factual information that would materially advance the prospective client’s 
position in the subsequent matter.” N.Y. State 992 ¶7 (2012). This view is supported by the 
following language from Comment [3]: 

 
[A] lawyer who has represented a businessperson and learned extensive private financial 
information about that person may not then represent that person’s spouse in seeking a 
divorce…. [K]nowledge of specific facts gained in a prior representation that are relevant to 
the matter in question ordinarily will preclude such a representation.  
 
19. Comment [3] also suggests various reasons that current and former matters might not be 

substantially related: 
 
 The environmental lawyer mentioned above “would not be precluded … from defending 

a tenant of the completed shopping center in resisting eviction for nonpayment of rent. 
 

 “Information that has been disclosed to the public or to other parties adverse to the 
former client ordinarily will not be disqualifying.” 
 

 “Information acquired in a prior representation may have been rendered obsolete by the 
passage of time, a circumstance that may be relevant in determining whether two 
representations are substantially related.” 
 

 “In the case of an organizational client, general knowledge of the client’s policies and 
practices ordinarily will not preclude a subsequent representation.” 
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20. The inquiring Law Firm should apply the precepts of Rule 1.9(a) and Comment [3] to the 
various kinds of information that the Entity contends demonstrate a substantial relationship 
between the Lease Action and the current matter, and to other kinds of potentially relevant 
information as well, such as the practices of the Entity in maintaining gas stations. 

 
21. If any of these kinds of information would “materially advance” New Clients’ position 

against the Entity, that would make the matters substantially related and preclude the new 
representation. However, the “materially advances” inquiry is fact-intensive, so we cannot reach 
a definitive conclusion as to whether the matters are substantially related. 

 
C. Confidentiality Duties to Former Clients: Rule 1.9(c). 
 

22. Whether or not the present and former matters are substantially related, the Law Firm has 
a continuing duty of confidentiality to the Entity pursuant to Rule 1.9(c), which “generally 
extends the confidentiality protections of Rule 1.6 to a lawyer’s former clients.” Rule 1.9, Cmt. 
[8]. Specifically, Rule 1.9(c) provides that a lawyer (1) shall not “use” confidential information 
“to the disadvantage of the former client” unless the Rules “would permit or require [such use] 
with respect to a current client” or the information has become “generally known” and (2) shall 
not “reveal” a former client’s confidential information “except as these Rules would permit or 
require with respect to a current client.”3  

 
23. Particular pieces of confidential information may lose their protected status as time goes 

by, such as when the information becomes generally known or when disclosure would no longer 
be embarrassing or detrimental to the client. But otherwise, a lawyer’s duty to protect such 
information remains in force even after a current client becomes a former client. We lack 
sufficient facts to determine what information is protected by Rule 1.9(c), but we note that the 
duty of confidentiality under Rule 1.9(c) applies whether or not matters are substantially related 
under Rule 1.9(a). 

 
CONCLUSION 
 

24. Whether a law firm may represent new clients against an entity that the law firm has 
represented in the past depends on whether the entity is a current or former client, which is a 
mixed question of fact and law. A law firm may not oppose a current client in any matter, related 
or unrelated, absent the current client’s informed consent, confirmed in writing. However, a law 
firm may oppose a former client in any matter that is not substantially related to the law firm’s 
legal work for that former client. Even if the entity is no longer a client, a law firm has a 
continuing duty to protect confidential information of that entity. 

 
(46-13) 
 

                                                 
3 The term “confidential information” is broadly defined in Rule 1.6(a) to include (subject to certain 
exceptions not applicable here) “information gained during or relating to the representation of a client, 
whatever its source, that is (a) protected by the attorney-client privilege, (b) likely to be embarrassing or 
detrimental to the client if disclosed, or (c) information that the client has requested be kept confidential.” 
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Committee on Professional Ethics 
 

Opinion 871 (5/31/11) Topic: Conflicts of interest with former 
clients 
 

 Digest: An attorney may not oppose a former 
client in a different matter without the 
former client’s informed consent, 
confirmed in writing, if a reasonable 
lawyer would perceive a substantial 
risk that the attorney would normally 
have learned confidential information 
during the prior representation that 
could be used against the former 
client in the present matter. 
 

 Rules: 1.9(a) & (c) 
 

QUESTION 
 

1. May an attorney represent a new client who is adverse to a former client in a 
different matter? 
 

OPINION 
 

2. The inquiring attorney wishes to represent a husband (the “Husband”) in a 
divorce proceeding against his wife (the “Wife”).  However, the attorney is concerned 
because he represented the Wife three years ago in a Family Court matter.  In that 
Family Court matter, the Wife sought to modify a child visitation order regarding her 
child from a previous relationship.  That child is not the Husband's child, and the 
Husband was not involved in the previous matter.  However, the Husband and the Wife 
have three children in common through the present marriage.  An existing Family Court 
order has already determined custody issues regarding the three children in common, 
and the inquiring attorney considers it "likely" that the existing custody order regarding 
these three children will be incorporated into the ultimate divorce decree.  The inquirer 
does not say, however, whether the Wife agreed to the existing custody order or 
whether she will agree to its incorporation into the divorce decree.  May the inquirer 
represent the Husband in the divorce proceedings? 
 
3. Under Rule 1.9(a) of the New York Rules of Professional Conduct (the “Rules”), 
an attorney may not represent a client whose interests are materially adverse to a 



former client, unless the former client gives informed consent, confirmed in writing, if the 
matter on behalf of the present client is "substantially related” to the matter in which the 
attorney represented the former client.  According to Comment [3] to Rule 1.9: 
 

Matters are “substantially related” for purposes of this Rule if they involve 
the same transaction or legal dispute or if, under the circumstances, a 
reasonable lawyer would conclude that there is otherwise a substantial 
risk that confidential factual information that would normally have 
been obtained in the prior representation would materially advance 
the client’s position in the subsequent matter.  [Emphasis added.]  

 
4. Here, the matters plainly do not involve “the same transaction or legal dispute.”  
The matter the inquirer handled for the Wife was a visitation dispute in which the 
Husband was not involved, whereas the new matter is a divorce action in which the 
Husband is involved.  But as explained by Comment [3] to Rule 1.9, the matters are 
nevertheless “substantially related” for purposes of Rule 1.9(a) if “a reasonable lawyer 
would conclude that there is otherwise a substantial risk that confidential factual 
information that would normally have been obtained in the prior representation would 
materially advance the [present] client’s position in the subsequent matter.” Comment 
[3] also provides an illustration that may apply here:  “For example, a lawyer who has 
represented a businessperson and learned extensive private financial information about 
that person may not then represent that person’s spouse in seeking a divorce.” 
 
5. We emphasize that the “reasonable lawyer” test articulated in Comment [3] is not 
whether the lawyer actually obtained confidential information about the former client in 
the prior matter that would be useful against her in the present matter.  Rather, the test 
is whether a reasonable lawyer would perceive a sizeable risk that a competent lawyer 
handling the prior matter would normally have gained confidential information about the 
former client that could be turned to the present client’s advantage in the matter against 
the former client.  In other words, the “reasonable lawyer” test presumes that an 
attorney has confidential information about a former client if a reasonable lawyer would 
see a substantial risk that a typical attorney would have acquired such information in the 
prior matter.  As Comment [3] explains: 
 

… A former client is not required to reveal the confidential information 
learned by the lawyer in order to establish a substantial risk that the lawyer 
has confidential information to use in the subsequent matter.  A conclusion 
about the possession of such information may be based on the nature of 
the services the lawyer provided the former client and information that 
would in ordinary practice be learned by a lawyer providing such 
services.  [Emphasis added.] 

 
6. Here, the former representation of the Wife concerned visitation rights of third 
parties regarding a child unrelated to the marriage in which a divorce is now sought.  A 
reasonable lawyer may conclude that the inquirer, in that former representation, would 
normally have obtained information concerning such things as the Wife’s financial 
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resources, the home life of the child, and the Wife's parenting skills.  If that information 
is also relevant in the impending divorce action, a reasonable lawyer might also 
perceive a significant risk that the inquirer will use that information to the Husband’s 
material advantage (and to the Wife’s material disadvantage) in the divorce proceeding. 
However, applying the reasonable lawyer test to determine whether to matters are 
“substantially related” within the meaning of Rule 1.9 requires a factually intensive 
analysis, and we have only a skeletal version of the facts.  What a “reasonable lawyer” 
would conclude in the situation at hand depends on a more nuanced description of the 
nature of the two matters than we have been given here. 
 
7. For example, if the parenting ability or financial condition of the Wife were issues 
in the prior representation, or if other issues would normally have given a competent 
attorney reason to seek out confidential information during the prior representation that 
would materially advance the interests of the Husband (and be materially damaging to 
the Wife) in the divorce case, then the “reasonable lawyer” test of Comment [3] would 
be satisfied and the two matters will be deemed “substantially related” under Rule 
1.9(a). 
 
8. If the former matter and the present matter are deemed “substantially related,” 
then Rule 1.9(a) prohibits the inquirer from representing the Husband in the divorce 
matter absent the Wife’s informed consent, confirmed in writing.  The terms “confirmed 
in writing” and “informed consent” are defined in Rule 1.0(e) and (j) respectively as 
follows: 
 

 (e)  “Confirmed in writing” denotes (i) a writing from the person to the 
lawyer confirming that the person has given consent, (ii) a writing that the 
lawyer promptly transmits to the person confirming the person’s oral 
consent, or (iii) a statement by the person made on the record of any 
proceeding before a tribunal.  If it is not feasible to obtain or transmit the 
writing at the time the person gives oral consent, then the lawyer must 
obtain or transmit it within a reasonable time thereafter. 
 
 (j)  “Informed consent” denotes the agreement by a person to a 
proposed course of conduct after the lawyer has communicated information 
adequate for the person to make an informed decision, and after the lawyer 
has adequately explained to the person the material risks of the proposed 
course of conduct and reasonably available alternatives. 

 
9. Whether or not the prior and present matters are substantially related, the 
inquirer must abide by the restrictions of Rule 1.9(c) in the divorce proceeding and 
elsewhere.  Specifically, Rule 1.9(c)(1) prohibits the inquirer from using confidential 
information of the former client to the disadvantage of the former client “except as these 
Rules would permit or require with respect to a current client or when the information 
has become generally known,” and Rule 1.9(c)(2) prohibits the inquirer from revealing 
confidential information of the former client that is protected by Rule 1.6 – whether to 
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her advantage, disadvantage, or otherwise – “except as these Rules would permit or 
require with respect to a current client.” 
 

CONCLUSION 
 

10.  Whether an attorney may oppose a former client in a new and different matter 
without the former client's informed consent (confirmed in writing) depends on whether a 
reasonable lawyer would perceive a substantial risk that a competent attorney would 
normally have learned confidential factual information during the prior representation 
that could be used against the former client in the new matter.  
 
(14-11) 
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 The inquirer is a member of a firm (“New Firm”) that primarily represents 
claimants in hearings before the Workers’ Compensation Board.   New Firm 
proposes to hire a new associate (“L”), who is currently an associate with a firm 
(“Old Firm”) that primarily does workers’ compensation defense work.  In the 
course of employment with Old Firm, L appeared at compensation hearings on 
behalf of employers and carriers. 
 
 On June 30, 1999,  amendments to the New York Lawyer’s Code of 
Professional Responsibility became effective.  DR 5-108, which imposes certain 
limitations on representations that relate to former clients,  was among the 
disciplinary rules amended.  It now provides:  
 

A.  Except as provided in DR 9-101(B) with respect to current or 
former government lawyers,  a lawyer who has represented a client 
in a matter shall not, without the consent of the former client after 
full disclosure: 

 
1.  Thereafter represent another person in the same or a 
substantially related matter in which that person’s interests are 
materially adverse to the interests of the former client. 

 
2.  Use any confidences or secrets of the former client except as 
permitted by DR 4-101(C) or when the confidence or secret has 
become generally known. 

 
In addition, a new section, DR 5-108(B), was added.  It provides: 
 

B.  Except with the consent of the affected client after full 
disclosure, a lawyer shall not knowingly represent a person in the 
same or a substantially related matter in which a firm with which the 
lawyer formerly was associated had previously represented a client: 

 
1.  Whose interests are materially adverse to that person; and 

 
2.  About whom the lawyer had acquired information protected by 
DR 4-101(B) that is material to the matter. 

 
In situations in which a lawyer is precluded by DR 5-108 from representation, DR 
5-105(D) prohibits other lawyers associated with the lawyer from undertaking the 
representation as well: 
 

While lawyers are associated in a law firm, none of them shall 
knowingly accept or continue employment when any one of them 
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practicing alone would be prohibited from doing so under...DR 
5-108 (A) or (B)...except as otherwise provided therein.1 

 
This Opinion applies these rules in a variety of fact situations raised by the 
proposal of New Firm to hire L. 
 
A.   Ongoing Litigation Involving Former Client 
 
 1.   Moving Attorney Represented Client.   
 
 As an associate at Old  Firm, L worked on a pending matter on behalf of a 
client, Jones Co., in which Smith is the claimant.  If L joins New Firm,  Jones Co. 
would become L’s former client.   DR 5-108(A) precludes L’s representation of 
Smith because that would involve L in representing another person (Smith) in the 
same matter in which that person’s interests are materially adverse to the former 
client (Jones Co.).   If, however, the former client, Jones Co., provides consent 
after full disclosure, L may represent Smith.   Further, absent consent, New Firm 
could not continue to represent Smith if it were to hire L, because New Firm is 
precluded from continuing employment when any one of the  lawyers associated 
with the firm is prohibited from doing so by DR 5-108.  DR 5-105(D).2   
 
 For purposes of DR 5-108(A), a lawyer has “represented a client” if the 
lawyer has obtained or had access to confidences or secrets of the former client.  
There are some circumstances, however, where a lawyer may bill work to a 
client, but not represent a client.  For example, where a subordinate lawyer 
researched a point of law with respect to a matter, without knowing any 
underlying facts and without the possibility of acquiring any confidences or 
secrets of the client, the lawyer cannot be said to have “represented” the client.  
See Kassis v. Teacher’s Insurance and Annuity Ass’n,    N.Y.2d     (1999)  
(holding that the presumption of disqualification will not apply if the moving 
lawyer did not obtain any client confidences or did not have  any opportunity to 
acquire confidential information in the former employment).  We caution, 
however,  that in most circumstances, any information about the client could 
constitute a confidence or secret.  In some circumstances, the mere identity of 
the client may constitute a secret.   
 
 2.   Moving Attorney Did Not Represent the Client 
 

                                                           
1 DR 5-105(D) was amended effective June 30, 1999 to reflect the addition of DR 5-108(B) 

to the Code. 
2 Neither DR 5-108(A) nor DR 5-105(D) provides authorization for the use of screening to 

avoid  the ethical prohibition against the new firm’s engaging in representation adverse to 
L’s former client.  See Kassis v. Teacher’s Insurance and Annuity Ass’n,        N.Y.2d   
 (1999). 
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 While L was an associate at Old Firm, the firm represented Jones Co. on 
a pending matter, in which Smith is the claimant.   L did not work on the matter 
and is now an associate at New Firm, which represents Smith. 
 
 Where the moving attorney did not personally represent a client in a 
matter, the attorney is precluded from representing another client in the same 
matter only where the new client’ s interests are materially adverse to the former 
client and the lawyer acquired information protected by DR 4-101(B) about the 
client that is material to the matter.  DR 5-108(B).  Thus, even if L never worked 
on the Jones-Smith matter, L would be disqualified from representing Smith 
where L obtained confidences or secrets about Jones that are relevant to the 
pending litigation.  If L is disqualified from representing Smith, New Firm is 
disqualified as well because New Firm is precluded from continuing employment 
when any one of the  lawyers associated with the firm is prohibited from doing so 
by DR 5-108.  DR 5-105(D).  If, however, L did not obtain confidences or secrets 
from Jones Co., L is not precluded from representing Smith and therefore New 
Firm can continue its representation of Smith. 
 
 The prohibition of DR 5-108(A) is premised on the irrebuttable 
presumption that a lawyer who formerly represented a client will have obtained 
secrets and confidences of the client.   See Solow v. W. R. Grace, 83 N.Y. 2d 
303, 306 (1994) (where the lawyer was previously a sole practitioner, the lawyer 
is automatically disqualified from representing the opposing party because there 
is an irrebutable presumption that the attorney obtained confidences and 
secrets).  The adoption of DR 5-108(B) reflects that this presumption is 
unwarranted where the moving attorney was associated with a multi-lawyer firm 
and did not acquire confidences and secrets relevant to the matter.   
  
 DR 5-108(B) provides that the lawyer must have “acquired” confidences 
and secrets.  In some circumstances, the lawyer moving from a multi-lawyer firm 
may be presumed to have acquired confidences or secrets relevant to the 
pending matter.  For example, if L worked for a small firm “whose activities were 
characterized by an understandable informality” in which “there was constant  
‘cross-pollination’” and “‘cross current of discussion and ideas’” among the firm’s 
lawyers, the moving lawyer is presumed to have had access to confidences and 
secrets.  Cardinale v. Golinello, 43 N.Y.2d 288, 292 (1977).  Under these 
circumstances, it is irrelevant whether the moving lawyer actually obtained or 
recalls obtaining confidences and secrets of the former client.3   Thus, if Old Firm 
was a firm whose character made it inevitable that L would have had access to 

                                                           
3 As the Court of Appeals noted in Solow, supra, at 309-10, a presumption serves to 

protect client confidences, avoids the appearance of impropriety, and encourages 
self-enforcement among attorneys.  At the same time, however, the Court noted that a 
presumption imposes substantial costs on current clients, the public, and the legal 
profession by limiting a client ’s choice of counsel and forcing the client to incur additional  
costs.  Thus, an irrebuttable presumption should apply only in those cases in which the 
potential harm outweighs the costs to clients and the public. 
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confidences and secrets of Jones Co., absent consent, both L and New Firm are 
precluded from representing Smith in the matter against Jones Co. even if L did 
not actually “represent” Jones Co. in the matter while at Old Firm. 
 
 In some circumstances, the moving lawyer will not be presumed to have 
acquired confidences and secrets.  Among the facts that might be used to 
demonstrate that the attorney did not acquire confidences or secrets are  the 
large size of the firm and its organization into different departments, see Silver 
Chrysler Plymouth v. Chrysler Motors Corp., 518 F.2d 751 (2d Cir. 1975), and 
the segregation of files, documents and the like from lawyers who do not work on 
the case, see Severino v. DiIorio, 186 A.D.2d 178 (2d Dep’t 1992). 
 
B.   New Litigation Against Former Client 
 
 1.   Moving Attorney Personally Represented Former Client 
 
 While L was an associate at Old Firm, L worked on a matter on behalf of a 
client, Jones Co,. in which White was the claimant.   New Firm currently 
represents Brown as a claimant against Jones Co., which becomes a former 
client of L’s if L moves to New Firm.  
 
 L and New Firm are precluded from representing Brown, whose interests 
are materially adverse to the interests of the former client Jones Co, if Brown v. 
Jones Co. is a substantially related matter with respect to White v. Jones Co.   
DR 5-108(A)(1).  Even if, however, the matters are not substantially related, both 
L and New Firm are precluded from actually using confidences and secrets 
against the L’s former client. DR 5-108(A)(2). 
  
 The substantial relationship test initially was a judicially developed 
standard for disqualification.  Its genesis is found in T.C. Theatre Corp. v. Warner 
Bros. Pictures, Inc., 113 F. Supp. 265, 268 (S.D.N.Y. 1953)(“where any 
substantial relationship can be shown between the subject matter of a former 
representation and that of a subsequent adverse representation”).  In that case, 
the court noted that “the former client need show no more than that the matters 
embraced within the pending suit wherein his former attorney appears on behalf 
of his adversary are substantially related to the matters or cause of action 
wherein the attorney previously represented him, the former client.” Id. at 268.  
Subsequent cases have rephrased the substantial relationship test without 
providing additional content.  See, e.g., General Motors Corp. v. City of New 
York, 501 F.2d 639, 650 (2d Cir. 1974) (subsequent action is “substantially 
similar”); Ceramco, Inc. v. Lee Pharmaceuticals, 510 F.2d 268, 271  (2d Cir. 
1975)(“matter...was almost identical”); Motor Mart, Inc. v. Saab Motors, Inc., 359 
F. Supp. 156, 157 (S.D.N.Y. 1973)(“essentially the same type of suit”).  The 
substantial relationship test was subsequently adopted as an element of the 
ethical rules in DR 5-108.  As we have noted previously, although the disciplinary 
standard and the disqualification standard need not be identical, N.Y. State 628, 
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at 3 (1992), we will look to judicial interpretations to provide guidance as to 
permissible ethical conduct, id. at 3 n.1.   
  
 Whether two matters are substantially related is a question of fact.  It is 
clear, however, that the fact that both matters involve the same party as a 
defendant--here Jones Co.--does not make the matters necessarily “substantially 
related.”  See Silver Chrysler Plymouth, Inc., supra, at 756; Jamaica Public 
Service Co. v. AIU Insurance Co., 92 N.Y.2d 631  (1998).   We also believe that 
the fact that the underlying nature of the claim in both matters is the same-–here 
an issue of workers’ compensation – does not itself make the matters related.  
See N.Y. County 717 (1996) (“the mere fact that two matters involved the same 
type of insurance coverage would not, by itself, make the matters substantially 
related”).  Furthermore, the mere fact of the substantial involvement of the 
moving lawyer in the prior matter or the lawyer’s longstanding relationship with 
the former client does not necessarily make the new matter substantially related 
to the past matter.  See Charles W. Wolfram, Modern Legal Ethics 369 (1986).   
 
 Factors that would tend to show that the matters were substantially related 
would include an identity of issues in the two matters or a significant overlap of 
the contested facts. See, e.g., Duncan v. Merrill, Lynch, Pierce, Fenner & Smith, 
Inc., 646 F.2d 1020 (5th Cir. 1981).  They would also include a situation where the 
issue in controversy in the second matter arose out of a transaction in which the 
lawyer represented the former client.  See, e.g., Tekni-Plex, Inc. v. Meyner and 
Landis, 89 N.Y.2d 123 (1996) (defendant law firm negotiated the sale of a 
company in which representations and warranties were made that were the 
subject of the subsequent suit as well as counseling the company about an 
environmental permit that was also the subject of the second suit); 1 Geoffrey C. 
Hazard, Jr. and W. William Hodes, The Law of Lawyering § 1.9:202 (1998 Supp.) 
(lawyer who represented client in a real estate transaction cannot subsequently 
attack the conveyance).  
 
  The most  important factor, however, is whether the moving lawyer did or 
could have obtained confidences and secrets in the former representation that 
should be used against the former client in the current representation.  See, e.g., 
N.Y. State 638 (1992); Nassau County 96-16 (1996).  This requires L to 
determine whether the  information gained (or that could have been gained)  in 
the representation of Jones Co. constitutes a confidence or secret and whether it 
is necessary to use the information in the current representation against Jones 
Co. 
 
 A confidence is information protected by the attorney-client privilege and a 
secret is “other information gained in the professional relationship that the client 
has requested be held inviolate or the disclosure of which would be 
embarrassing or would be likely to be detrimental to the client.”  DR 4-101(A).  
General information about workers’ compensation law, for example, does not 
constitute a confidence or secret even if L obtained that information while 
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working on a matter for Jones Co.  General information concerning the former 
client’s financial exposure, corporate or financial structure, workplace rules, 
settlement policies, and the like, may be a “secret” (if not a “confidence”) if the 
information is not generally known, but the acquisition of such information is not a 
disqualifying circumstance “unless there are peculiar aspects of the current 
representation making such information particularly relevant.”  N.Y. State 398, at 
4; see also United States Football League v. National Football League, 605 F. 
Supp. 1448, 1460 (S.D.N.Y. 1985) (“knowledge of a former client’s financial and 
business background is not in itself a basis for disqualification if the client’s 
background is not in issue in the later litigation”); Jamaica Public Service, supra.  
Cf. Analytica Inc. v. NPD Research, 708 F.2d 1263, 1267 (7th Cir. 1983).   
 
 Thus, L must determine whether general knowledge gleaned from a past 
representation of Jones Co. is generally known and, if not, whether it is relevant 
to litigation in which Jones Co. is now a defendant and could be used to the 
former client’s disadvantage.    For example, suppose in a prior representation of 
Jones Co. in a workers’ compensation matter,  L obtained information about 
certain faulty machinery used in its factory.  Even though the information is 
clearly a secret, L’s knowledge of this secret does not make another 
representation against Jones Co. in a workers’ compensation case a 
substantially related matter if L has no reason to use the information about the 
faulty machinery to the detriment of Jones Co. in the new matter.  
 
 If Brown v. Jones Co. is not a substantially related matter and L had no 
access to secrets and confidences of Jones Co. that could be used against 
Jones Co., L (or other lawyers associated with New Firm) may represent Brown.  
This is so even if the representation of Jones Co. by L was very recent.  N.Y. 
State 628, at 5.  Where the matters are substantially related, L or New Firm 
nevertheless may represent Brown, provided that the informed consent of the 
former client (Jones Co.) is obtained.  DR 5-108(A); N.Y. State 628, at 6.  In 
some circumstances, such as where the former client requires L to maintain 
certain confidences or secrets, the consent of the current client (Brown) is also 
necessary.  Id. at 7 (explaining that the lawyer needs to obtain the current client’s 
consent where the need to protect the former client’s secrets might limit the 
lawyer’s zealous representation of the current client and that in some 
circumstances informed consent may be impossible to obtain without violating 
the duty to the former client to maintain the secrets).   
 
 If, however, consent is not forthcoming and L is precluded from 
representing Brown, New Firm is also disqualified.  DR 5-105(D).  
 
 2.   Moving Lawyer Never Represented Former Client 
 
 If L never personally represented Jones Co. but others associated with L’s 
former firm did, L (or any other lawyer associated with New Firm) may undertake 
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representation of Brown if there is no substantial relationship between the earlier 
matter and the current matter.  DR 5-108(B).4 
 
 If the new matter is substantially related,5 however, L may not undertake 
representation of a client whose interests are materially adverse to Jones Co. if L 
acquired confidences or secrets material to the new matter.6   The mere 
acquisition of a confidence or secret from the former client is not sufficient to 
trigger disqualification.  The confidence or secret must be one that is material to 
the matter.  A confidence or secret that  “must be used under Canon 7 to 
discharge faithfully and zealously the current proposed representation,” N.Y. 
State 638, at 7, is always material to the current matter.  If, however, the secret 
has become generally known, L is not precluded from using the information and 
thus, is not precluded from the representation.  DR 5-108(A)(2); see also 
Jamaica Public Service Co., supra (holding DR 5-108(A)(2) not violated when 
knowledge about corporate structure of former client was used by former 
attorney where information was available in trade periodicals and regulatory 
filings).   
 
 If L is precluded from representing Jones Co. under DR 5-108(B), New 
Firm is prohibited from undertaking the representation as well.  DR 5-105(D). 
 
C.   Litigation Where Client Represented by Same Insurer 
 
 While L was associated with Old Firm, L personally participated in the 
defense of Box Co. in a claim by White.   Box Co was insured by the XYZ 
Insurance Co.  New Firm currently represents Green, a claimant against Paper 
Co, who is also insured by the XYZ insurance company.   
 
 L and New Firm can continue to represent Green although the defending 
employer is insured by a company that also insured former clients of L.   XYZ 
was not the client of Old Firm despite its interest in cases in which its insureds 
were defendants.  See N.Y. State 519 (1980) (opining that insured and not  
liability insurer is the client even though lawyer is retained by the insurer and 
despite the insurer’s statutory interest in the matter); N.Y. State 716 (1999); see 
also Maine Op. 122 (1992); Michigan Opinion RI-89 (1991). Although the insurer 
is noticed for hearings and appears on behalf of the employer in workers’ 
compensation cases, the insured/employer remains the client.  Because Box Co. 
was a client of neither L nor Old Firm, DR 5-108 has no application. 
 

CONCLUSION 

                                                           
4 N.Y. State 638, which interpreted DR 5-108 before the addition of subsection (B), is no 

longer applicable to the extent that it states that disqualification is appropriate even where 
the two matters are not substantially related. 

5 For a discussion of when matters are substantially related, see B.1, supra.  
6 For further discussion of the materiality of a confidence or secret, see B.1, supra. 
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 Generally, absent the former client’s consent, the moving lawyer may not 
undertake representation adverse to the former client if (1) the moving lawyer 
personally “represented” the client (that is, obtained or had access to a 
confidence or secret of the client) or otherwise acquired confidences or secrets of 
the client relevant to the current representation, and (2) the moving lawyer would 
be undertaking representation in the same matter or in a matter that is 
substantially related to one in which the moving lawyer or the old firm previously 
represented the former client.  Further, absent client consent, if the moving 
lawyer is disqualified from engaging in the representation under this rule, then 
under DR 5-105(D) the moving lawyer’s new law firm is also disqualified.   
 
(1-99) 
 
    ______________________ 
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Digest:  An attorney who previously represented Corporation A may undertake the 
representation of Corporation B in litigation with Corporation X that is unrelated to the 
attorney’s prior representation of Corporation A, notwithstanding that Corporations A and B are 
competitors in the same industry and that it is in Corporation A’s economic interest for 
Corporation B to lose the litigation with Corporation X. Corporation A’s threat to sue 
Corporation B in a matter unrelated to the attorney’s prior representation of Corporation A 
similarly does not bar the attorney from representing Corporation B in the threatened litigation.  
 
Rules:  1.0(l), 1.7(a) and 1.9(a) & (c)  
 
FACTS 

  
1. Corporation A and Corporation B are competitors. They are engaged in the same 
industry, in the same geographic area, providing similar services to the same customer base. The 
inquirer previously represented Corporation A in a matter that has been concluded (“Matter 1”).  
The inquirer now proposes to represent Corporation B in litigation with Corporation X (“Matter 
2”).  The inquirer states, and we assume for purposes of this opinion, that Matter 1 and Matter 2 
are not factually related.  However, if Corporation B is unsuccessful in this suit, it might be 
forced to cease operations, which would benefit Corporation A. 
 
2. Also, Corporation A has recently threatened to sue Corporation B on a matter (“Matter 
3”) that is not factually related to Matter 1.            
 
QUESTIONS 
  
3. May a lawyer undertake to represent a client, Corporation B, in litigation with 
Corporation X, where it is in the economic interest of a former client, Corporation A, for 
Corporation B to lose the litigation? 
   
4.  May a lawyer undertake to represent a client, Corporation B, in litigation threatened 
against it by the lawyer’s former client, Corporation A, when the threatened litigation is not 
related to the lawyer’s former representation of Corporation A?  
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OPINION 
 
Applicable Rules 
 
5. The inquirer states that Matter 1 has concluded.  Consequently, we assume that 
Corporation A is a former client of the inquirer.  But see N.Y. State 1008 (2014) for an example 
where the client argues it is a current client despite the fact that the matter has concluded.  
Whether the client is a current or former client is a mixed question of fact and law that is outside 
our jurisdiction to determine.   
 
6. We have held that a lawyer’s duty of loyalty to a client ends with the termination of the 
representation.  See N.Y. State 638 (1992), N.Y. State 628 (1992) (although the duty to preserve 
confidences remains, the duty of loyalty ends with the termination of the lawyer-client 
relationship).   
 
7. The limitations on a lawyer’s right to oppose a former client are defined mainly by Rule 
1.9(a), which provides:  
 
  (a) A lawyer who has formerly represented a client in a matter shall not thereafter 

represent another person in the same or a substantially related matter in which that 
person’s interests are materially adverse to the interests of the former client unless the 
former client gives informed consent, confirmed in writing. [Emphasis added] 

 
Thus, even assuming that the former client has not consented, Rule 1.9(a) does not prohibit a 
lawyer from representing a new client unless both prongs of Rule 1.9(a) are satisfied -- (i) the 
new matter must be the “same” matter or “substantially related” to the prior matter, and (ii) the 
new client’s interests must be “materially adverse” to the interests of the former client.  
 
8. The term “matter” is defined in Rule 1.0(l): 
 

“Matter” includes any litigation, judicial or administrative proceeding, case, claim, 
application, request for a ruling or other determination, contract, controversy, 
investigation, charge, accusation, arrest, negotiation, arbitration, mediation or any other 
representation involving a specific party or parties. 

 
9. Comment [2] to Rule 1.9 helps to understand the meaning of the terms “matter” and 
“materially adverse”: 

 
 [2] The scope of a “matter” for purposes of this Rule depends on the facts of a 

particular situation or transaction. The lawyer’s involvement in a matter can also be a 
question of degree. When a lawyer has been directly involved in a specific transaction, 
subsequent representation of other clients with materially adverse interests in that 
transaction clearly is prohibited. On the other hand, a lawyer who recurrently handled a 
type of problem for a former client is not precluded from later representing another 
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client in a factually distinct problem of that type, even though the subsequent 
representation involves a position adverse to the prior client. . . . [Emphasis added] 

 
10. Comment [3] to Rule 1.9 explains what is meant by “substantially related”: 

 
[3] Matters are “substantially related” for purposes of this Rule if they involve the same 
transaction or legal dispute or if, under the circumstances, a reasonable lawyer would 
conclude that there is otherwise a substantial risk that confidential factual information 
that would normally have been obtained in the prior representation would materially 
advance the client’s position in the subsequent matter. . . . [Emphasis added] 

 
11. Even if the legal issues involved in two matters are the same, it would not make the 
matters substantially related.  As we noted in N.Y. State 1029 (2014): 
 

The mere circumstance that the current representation may involve legal issues that were 
also involved in the Litigation does not make the matters substantially related.  
Interpretations of the ethical rules have long distinguished between conflicts involving 
the same matter and conflicts involving the same legal issue.  Such “issue” (or 
“positional”) conflicts tend to be more problematic in the case of concurrent 
representation than in the case of former representation.  Even as to concurrent 
representation, a lawyer may ordinarily “take inconsistent legal positions in different 
tribunals at different tribunals at different times on behalf of different client,” although 
there can be circumstances in which an issue conflict arises because “there is a significant 
risk that a lawyer’s action on behalf of one client will materially limit the lawyer’s 
representation of another client in a different case.” 

 
See also Rule 1.9, Cmt. [2] (quoted in ¶ 8 above). 
 
12. The fact that the current client and the former client have competing economic interests 
does not create a conflict of interest under Rule 1.9(a). Even if Corporations A and B were both 
current clients of the inquirer, their economic competition would not prohibit the inquirer from 
representing both of them. As Comment [6] to Rule 1.7 explains, with respect to simultaneous 
representation of two clients:  
 

[S]imultaneous representation in unrelated matters of clients whose interests are only 
economically adverse, such as representation of competing economic enterprises in 
unrelated litigation, does not ordinarily constitute a conflict of interest and thus may not 
require consent of the respective clients. [Emphasis added.] 
 

See also, Charles W. Wolfram, Competitor and Other “Finite Pie” Conflicts, 36 Hofstra L. Rev. 
539, 550-55 (2007) (discussing cases in which lawyers represent economic competitors). Since a 
lawyer may simultaneously represent current clients who are economic competitors, then a 
fortiori a lawyer may represent a client whose interests are contrary to the interests of a former 
client who competes economically with the current client. 
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May the inquirer represent Corporation B in Matter 2? 
 
13. The inquirer has told us, and we are assuming, that Matter 1 (the completed matter in 
which the inquirer previously represented Corporation A) is not “substantially related” to Matter 
2 (Corporation B’s contemplated suit against Corporation X).  We thus assume that Matter 1 and 
Matter 2 do not involve the same transaction or legal dispute.  Because the contemplated and 
former matters are not the same or substantially related, Rule 1.9 would not bar the inquirer from 
undertaking the proposed representation. We therefore do not need to determine whether 
Corporation B’s interests in Matter 2 are materially adverse to the interests of Corporation A. 
Rule 1.9(a) requires that both prongs of the test be met – same or substantially related, and 
materially adverse – and here the first prong is not met.   
 
14. Nevertheless, it is worth noting that Corporation B’s interests in Matter 2 would not be 
materially adverse to the interests of Corporation A under Rule 1.9.  Just as competing economic 
interests do not create “differing interests” within the meaning of Rule 1.7(a)(1), so they do not 
create a “materially adverse” interest within the meaning of Rule 1.9(a). Here, the fact that 
Corporation A will benefit if Corporation B is unsuccessful in Matter 2 (because Corporation B 
is likely to be forced to go out of business if it loses, thus eliminating a competitor), does not 
create a materially adverse interest under Rule 1.9(a). That would stretch the meaning of 
“materially adverse” too far. 
 
15. However, the inquirer remains bound by Rule 1.9(c) even if Rule 1.9(a) does not apply. 
Rule 1.9(c) prohibits a lawyer from using or revealing a former client’s confidential information 
that is protected by Rule 1.6 except as the Rules would permit or require with respect to a current 
client. 

 
 
May the inquirer represent Corporation B in Matter 3? 
 
16. Corporation A’s threat to sue Corporation B, even if the threat matures into a lawsuit, 
does not disqualify the inquirer from representing Corporation B in Matter 3, as long as 
Corporation A remains a former client and Matter 1 and Matter 3 are not the same or 
substantially related.  See, e.g., N.Y. State 1008 (2014) (discussing whether a client is a current 
or former client as well as the conflicts rules applicable in each situation). Since the inquirer has 
stated and we are assuming that Corporation A is a former client and that Matter 3 is not 
substantially related to Matter 1, Rule 1.9(a) does not bar the inquirer’s representation of 
Corporation B in Matter 3 because the first prong of the test in Rule 1.9(a) is not met.  In 
addition the second prong of the Rule 1.9(a) test is not met.  The fact that Corporations A and B 
have generally competing economic interests does not create a “materially adverse” interest 
within the meaning of Rule 1.9(a).   
 
17. If the inquirer’s representation of Corporation B in Matter 3 were substantially related to 



5 
 

the former representation of Corporation A in Matter 1, then Rule 1.9(a) would prohibit the 
inquirer from defending Corporation B in the litigation brought by Corporation A unless the 
inquirer obtained Corporation A’s informed consent, because the “materially adverse” prong of 
Rule 1.9(a) is always met when a former client is on the opposite side of a lawsuit involving the 
same or a substantially related matter, whether as plaintiff or defendant. 
 
CONCLUSION 

 
18.   Where an attorney had previously represented Corporation A, the attorney may 
undertake the representation of Corporation B in litigation unrelated to the attorney’s 
representation of Corporation A, notwithstanding that the two corporations are competitors in the 
same industry and that Corporation B’s failure in the litigation would indirectly benefit 
Corporation A by eliminating a competitor. Corporation A’s bringing suit against Corporation B 
in a matter unrelated to the attorney’s prior representation of Corporation A is similarly not 
barred by Rule 1.9(a).   
 
(20-16) 
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DECISION & ORDER

In an action, inter alia, to recover damages for breach of contract, the 
plaintiff appeals from an order of the Supreme Court, Queens County 
(Marguerite A. Grays, J.), entered August 13, 2019. The order granted the 
defendant's converted motion for summary judgment dismissing the 
complaint and denied the plaintiff's cross motion for summary judgment on 
the issue of liability, in effect, on the causes of action alleging unjust 
enrichment and seeking recovery in quantum meruit.

ORDERED that the order is affirmed, with costs.

By summons and complaint dated January 26, 2018, the plaintiff, a 1961 
graduate of St. John's University College of Business Administration 
(hereinafter the College of Business Administration), benefactor and former 
Trustee and member of the Executive Committee of St. John's University, 
commenced this action against the defendant alleging, inter alia, that it 
breached an alleged oral agreement entered into with the plaintiff in 1981. 
Under the agreement, the defendant allegedly agreed to convey to the 
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plaintiff, in perpetuity, the naming rights to the building which would house 
the College of Business Administration, in exchange for the plaintiff ‘s 
substantial monetary payments to the defendant's endowment. In 1981, the 
defendant erected the subject building on its Queens campus and it was 
named Bent Hall. In 2016, the building underwent a major renovation and 
still houses the College of Business Administration, now called the Peter J. 
Tobin College of Business. After the renovation, the plaintiff's name no 
longer appeared at the main entrance but continues to appear at the 
northeast and southwest corners of the building. In addition, campus 
signage bears the name Bent Hall.

In March 2018, prior to interposing an answer, the defendant moved 
pursuant to CPLR 3211(a) to dismiss the complaint. In April 2018, the 
plaintiff cross-moved for summary judgment on the issue of liability, in 
effect, on the causes of action alleging unjust enrichment and seeking 
recovery in quantum meruit. In an order entered March 6, 2019, the 
Supreme Court granted the motion and cross motion to the extent of 
converting the defendant's motion to dismiss into a motion for summary 
judgment pursuant to CPLR 3211(c). The order directed the parties to 
submit by March 29, 2019, "any additional evidence that could properly be 
considered on a motion for summary judgment." After receiving the parties' 
supplemental submissions, the court granted the defendant's converted 
motion for summary judgment dismissing the complaint and 

[138 N.Y.S.3d 202]

denied the plaintiff's cross motion. The plaintiff appeals. We affirm.

The statute of frauds bars oral agreements which, by their terms, cannot be 
performed within one year from their making unless there is some note or 
memorandum in writing, subscribed by the party to be charged therewith 
(see General Obligations Law § 5–701[a][1] ). To satisfy the statute of frauds, 
the writing need not be in a single document but may be furnished by 
piecing other, related documents together (see William J. Jenack Estate 
Appraisers & Auctioneers, Inc. v. Rabizadeh, 22 N.Y.3d 470, 477, 982 
N.Y.S.2d 813, 5 N.E.3d 976 ). Signed and unsigned writings can be read 
together to satisfy the statute, provided that they clearly refer to the same 
subject matter or transaction, contain all of the essential terms of a binding 
contract, and the unsigned writing was prepared by the party to be charged 
(see Post Hill, LLC v. E. Tetz & Sons, Inc., 122 A.D.3d 1126, 1127, 997 
N.Y.S.2d 525 ). At least one document signed by the party to be charged 
must establish a contractual relationship between the parties (see id. at 1127, 
997 N.Y.S.2d 525 ).
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Here, the defendant demonstrated its prima facie entitlement to judgment 
as a matter of law dismissing the breach of contract cause of action on the 
ground that the alleged oral agreement did not satisfy the statute of frauds. 
The oral agreement, allegedly for the naming rights of the College of 
Business Administration building in perpetuity, by its very nature, violated 
the statute of frauds since it could not be performed within one year (see 
Melwani v. Jain, 281 A.D.2d 276, 276–277, 722 N.Y.S.2d 145 ; Montgomery 
v. Futuristic Foods, 66 A.D.2d 64, 65–66, 411 N.Y.S.2d 371 ). Moreover, 
contrary to the plaintiff's contention, four written proposals from 2016 do 
not satisfy the statute of frauds. None of the proposals contained any details 
about the oral agreement itself and there was no language describing the 
consideration for the naming rights to the College of Business 
Administration building. Instead, the written proposals merely stated that 
the defendant granted the plaintiff the naming rights to the building "as an 
acknowledgment of his substantial support of the [defendant]." 
Significantly, none of the written proposals were signed by either the 
plaintiff or a representative of the defendant. In opposition to the 
defendant's prima facie showing, the plaintiff failed to raise a triable issue of 
fact (see 443 Jefferson Holdings, LLC v. Sosa, 174 A.D.3d 486, 487–488, 
104 N.Y.S.3d 199 ).

Regarding the cause of action for breach of the implied covenant of good 
faith and fair dealing, where there is no valid contract, no basis exists to 
assert the implied contractual claim (see Kim v. Francis, 184 A.D.3d 413, 
414, 125 N.Y.S.3d 411 ; American–European Art Assoc. v. Trend Galleries, 
227 A.D.2d 170, 171, 641 N.Y.S.2d 835 ). Here, the defendant demonstrated, 
prima facie, its entitlement to judgment as a matter of law dismissing the 
cause of action alleging breach of the implied covenant of good faith and fair 
dealing, as the alleged oral agreement, which would form the basis for the 
implied covenant, is not valid as it does not satisfy the statute of frauds (see 
Deerin v. Ocean Rich Foods, LLC, 158 A.D.3d 603, 606, 71 N.Y.S.3d 123 ). In 
opposition, the plaintiff failed to raise a triable issue of fact.

Additionally, the defendant demonstrated its prima facie entitlement to 
judgment as a matter of law dismissing the promissory estoppel cause of 
action. " ‘The elements of a cause of action based upon promissory estoppel 
are a clear and unambiguous promise, reasonable and 

[138 N.Y.S.3d 203]

foreseeable reliance by the party to whom the promise is made, and an 
injury sustained in reliance on that promise’ " ( Rock v. Rock, 100 A.D.3d 
614, 616, 953 N.Y.S.2d 165, quoting Schwartz v. Miltz, 77 A.D.3d 723, 724, 
909 N.Y.S.2d 729 [internal quotation marks omitted] ). "The existence of a 
valid and enforceable contract governing a particular subject matter 
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precludes recovery under a promissory estoppel cause of action arising out 
of the same subject matter" ( Bennett v. State Farm Fire & Cas. Co., 181 
A.D.3d 777, 778, 121 N.Y.S.3d 298 ). Where, however, an oral agreement 
violates the statute of frauds, promissory estoppel may preclude application 
of the statute of frauds if its application would result in unconscionability 
(see Matter of Hennel, 29 N.Y.3d 487, 493–494, 58 N.Y.S.3d 271, 80 N.E.3d 
1017 ). An "unconscionable injury" is "injury beyond that which flows 
naturally ... from the non-performance of the unenforceable agreement" ( 
Merex A.G. v. Fairchild Weston Sys., Inc., 29 F.3d 821, 826 [2d Cir.] 
[internal quotation marks omitted] ). Here, the defendant established that 
the plaintiff did not suffer an unconscionable injury so as to permit a cause 
of action based on promissory estoppel where the underlying contract is 
invalid because of the statute of frauds. In opposition, the plaintiff failed to 
raise a triable issue of fact.

Finally, the defendant demonstrated its prima facie entitlement to judgment 
as a matter of law dismissing the remaining causes of action, alleging unjust 
enrichment and seeking recovery in quantum meruit. "The essential inquiry 
in any action for unjust enrichment or restitution is whether it is against 
equity and good conscience to permit the defendant to retain what is sought 
to be recovered" ( GFRE, Inc. v. U.S. Bank, N.A., 130 A.D.3d 569, 570, 13 
N.Y.S.3d 452 [internal quotation marks omitted] ). A plaintiff may not assert 
a cause of action sounding in unjust enrichment or quantum meruit to 
circumvent the statute of frauds (see Matter of Zelouf, 183 A.D.3d 900, 902, 
124 N.Y.S.3d 701 ; Strauss v. Fleet Mtge. Corp., 282 A.D.2d 736, 737, 724 
N.Y.S.2d 356 ). Here, the defendant established that it was not against good 
conscience for it to retain the $500,000 donation from 1981 despite the 
renovations to the College of Business Administration building. The 
plaintiff's name has been on the building for 35 years. The name Bent Hall 
remains on the renovated College of Business Administration building, 
albeit not in the pre-renovation location, and Bent Hall also appears on 
campus directional signs. The plaintiff failed to raise a triable issue of fact in 
opposition to the defendant's prima facie showing and, on its cross motion, 
failed to demonstrate its prima facie entitlement to judgment as a matter of 
law on the issue of liability, in effect, on the causes of action alleging unjust 
enrichment and seeking recovery in quantum meruit (see generally Excel 
Realty Advisors, LP v. Engel Burman Group, LLC, 134 A.D.3d 668, 670, 20 
N.Y.S.3d 563 ).

The plaintiff's remaining contention, raised for the first time on appeal, is 
not properly before this Court.

Accordingly, we agree with the Supreme Court's determination granting the 
defendant's converted motion for summary judgment dismissing the 
complaint and denying the plaintiff's cross motion for summary judgment 
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on the issue of liability, in effect, on the causes of action alleging unjust 
enrichment and seeking recovery in quantum meruit.

SCHEINKMAN, P.J., DILLON, LASALLE and CHRISTOPHER, JJ., concur.
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Opinion

The following papers numbered EF6-EF12, EF-13-
EF24, EF26-EF28, EF37, EF31-EF32, EF10, EF25, 
EF29, EF30 read on this motion by Defendant St. John's 
University, New York, which has been converted into a 
motion for summary judgment pursuant to CPLR 
§3211(c), and on this cross-motion by plaintiff Bruce R. 
Bent for summary judgment on his claim for restitution.

Papers

Numbered

Notice of Motion - Affidavits - Exhibits..........EF6-EF12

Notice of Cross Motion - Affidavits - Exhibits..........EF13-
EF24

Answering Affidavits - Exhibits..........EF26-EF28, EF 37

Reply Affidavits..........EF31-EF32

Memoranda of Law..........EF10, EF25, EF29, EF30

Upon the foregoing papers it is ordered that the 
defendant's motion is granted, and the plaintiff's cross-
motion is denied.

By Order dated March 1, 2019, defendant's motion was 
converted to a motion for summary judgment pursuant 
to CPLR §3211 (c), and the parties were directed to 
submit any additional evidence to be considered, on or 
before March 29, 2019.

By Stipulation executed by the parties on March 27, 
2019, and 'So Ordered' by the Court on March 28,2019, 
the time to submit any additional evidence was 
extended to April 29, 2019.

I. The Plaintiff's [*2]  Allegations:

Plaintiff Bruce R. Bent averred as follows:

Bruce R. Bent graduated from St. John's University 
College of Business Administration in 1961, and he 
subsequently served as a University Trustee over the 
years, he donated millions of dollars to the university.

In 1981, as the university erected a new building for its 
College of Business Administration on its Queens' 
campus, a representative of the University President 
offered Bent the naming rights to the new building, 
including a prominent sign, in exchange for a $500,000 
payment to the university's endowment fund. Bent 
agreed to make the payment, and, on September 18, 
1981, the university held a ceremony for the "Dedication 
of Bent Hall." The new building had prominent signage 
over the front entrance and throughout the building. The 
University President assured the plaintiff that "future 
generations" would be able to see the name "Bent Hall" 
over the front entrance to the building.
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On October 16, 2015, the university's current President, 
Conrado Gempsaw, invited the plaintiff to lunch and 
informed him about renovations being made to Bent 
Hall. The plaintiff declined to make any new donations 
or payments to defray the cost of [*3]  the renovations.

The university requested that the plaintiff return the 
naming rights to the building so that they could be 
resold to another individual. The parties attempted to 
arrive at an agreement whereby the plaintiff would 
return the naming rights in exchange for their fair value. 
Between March, 2016 and October, 2016, the 
University's Office of General Counsel sent Bent four 
written proposals stating "the University acknowledges 
that the Naming Rights were granted to Donor in 
perpetuity." The parties did not reach a signed 
agreement.

The plaintiff subsequently learned that the university 
had removed the name "Bent Hall" from the front 
entrance to the buildings and had replaced it with a sign 
stating "Peter J. Tobin College of Business." Tobin is 
another benefactor of the university. Moreover, the 
university in its external communications no longer calls 
the building "Bent Hall," but rather " the newly renovated 
Tobin College of Business building."

This action ensued when the plaintiff received a letter 
from President Gempshaw informing him that the 
university was free to revoke the naming rights since 
Bent had no agreement in writing concerning them.

II. The Defendant's Allegations: [*4] 

Joseph E. Oliva, the Vice President for Administration, 
Secretary, and General Counsel of St. John's University, 
averred as followed: The plaintiff made a $500,000 
donation to help pay for the construction of a new 
building for which he claimed a personal income tax 
deduction. The University decided to name the new 
building "Bent Hall" in "tribute" to the plaintiff. Plaintiffs 
did not purchase naming rights, and the University does 
not possess any document evidencing that he did so. At 
the dedication ceremony for the new building, the 
University gave plaintiff Bent its Medal of Honor and a 
written citation which included the language to be set on 
the cornerstone. The language reads: "This cornerstone 
/l of Bent Hall /l St. John's University, New York, /l a 
tribute in the name to Bruce R. Bent *** was blessed by 
/l and set in place by ***." The building has borne the 
plaintiff's name from 1981 to the present. In 2016, the 
University began a "gut renovation" of the building, but 
the plaintiff refused his financial support. "The scope of 
the construction was so vast that, for all intents and 

purposes, the University constructed a new building." 
The building has not been renamed, and it [*5]  still has 
a sign stating "Bent Hall" on its side. The plaintiff 
declined to provided financial support for the extensive 
renovation. At a meeting in October, 2015, "President 
Gempesaw asked if Plaintiff was interest in providing an 
additional financial pledge to the University in order to 
defray the estimated $30 million cost of the renovations, 
but Plaintiff declined to do so."

III. Discussion

The Court initially questions whether the plaintiff has 
suffered a wrong in the magnitude that he alleges. He 
alleges that the building for the business school was to 
be named "Bent Hall" in perpetuity. He complains that 
people passing by the building now will see a large sign 
over the entrance stating "The Peter J. Tobin College of 
Business," and will think that is the name of the building. 
"Any passerby," Bent alleges, "will rightly assume, 
based on the huge new sign over the entrance, that the 
Building is now called 'The Peter J. Tobin College of 
Business.'" But the name of the building must be 
distinguished from the name of the school itself. The 
name of the university's business school has been 
"Peter J. Tobin College of Business" since 1999. The 
University did not rename Bent Hall after [*6]  another 
alumnus. That more than one name will appear on a 
building or in and around its various parts for various 
purposes may be expected from an institution 
dependent on philanthropy. Moreover, although the 
plaintiff's name no longer appears over the front 
entrance, it does appear on the cornerstone in front of 
the building and on a sign on the side of the building. 
Despite the foregoing, the Court recognizes that the 
plaintiff may justifiably perceive injury to a degree.

The plaintiff asserts five causes of action, the first for 
breach of contract, the second for the breach of the 
implied covenant of good faith and fair dealing, the third 
for promissory estoppel, the fourth for unjust enrichment 
and the fifth for quantum merit.

Turning first to the cause of action for breach of 
contract, and leaving aside the statute of frauds for the 
moment, donor recognition agreements are enforceable 
(see, Allegheny Coll. v. Nat'l Chautauqua Cty. Bank of 
Jamestown, 246 NY369 [1927] [where a party promises 
a charitable donation to an institution on the condition of 
its use as a fund in the name of the promisor and makes 
the donation, the duty assumed by the institution to 
comply with the condition [*7]  is a sufficient 
consideration in itself to create a bilateral agreement]; 

2019 N.Y. Misc. LEXIS 16798, *2
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Reed Found., Inc. v. Franklin D. Roosevelt Four 
Freedoms Park, LLC, 108 AD3d 1 [2013] [grant 
agreement required developer to complete an 
engraving]). The public has an interest in enforcing 
donor recognition agreements in order to promote 
philanthropy (see, Reed Found., Inc. v. Franklin D. 
Roosevelt Four Freedoms Park, LLC, supra).

In Tennessee Div. of United Daughters of the 
Confederacy v. Vanderbilt Univ., (174 SW3d 98 [Tenn. 
Ct. App. 2005]), relied upon by the plaintiff, the court 
held, inter alia, that if the recipient of a conditional gift 
fails or ceases to comply with the conditions, the donor 
has a remedy in the recovery of the gift. "However," the 
court continued, " it would be inequitable to allow 
Vanderbilt to 'return' the gift at issue here simply by 
paying the Tennessee U.D.C. the same sum of money 
the Tennessee U.D.C. donated in 1933 because the 
value of a dollar today is very different from the value of 
a dollar in 1933. To reflect the change in the buying 
power of the dollar, the amount Vanderbilt must pay to 
the Tennessee U.D.C. in order to return the gift should 
be based on the consumer price index published by the 
Bureau of Labor Statistics of the United States 
Department of Labor" ( Tennessee Div. of United 
Daughters of the Confederacy v. Vanderbilt Univ., 
supra). In other words, the recipient is required to make 
appropriate restitution.

In the case at bar, before reaching the equitable causes 
of action which provide the basis for the [*8]  plaintiff's 
demand for restitution, the causes of action for breach 
of contract and breach of the implied covenant of good 
faith and fair dealing must be dealt with.

Defendant St. John's University initially raised General 
Obligations Law §5-701 "Agreements required to be in 
writing," as the statute of frauds applicable to this case, 
and the plaintiff objected that General Obligations Law 
§5-703, " Conveyances and contracts concerning real 
property required to be in writing," is the relevant statute 
of frauds. (General Obligations Law §5-703(4) 
authorizes the Court "to compel the specific 
performance of agreements in cases of part 
performance"). The defendant university aptly replied 
that both statutes apply to oral real estate transactions 
that cannot be performed within one year. In Bowman v. 
Di Placidi ( 27 AD3d 259, 259 [2006]), the appellate 
Court held: "Plaintiffs' claims for breach of an alleged 
oral contract for the transfer and reconveyance some 
three years later of a parcel of real property, were 
properly dismissed since the purported agreement is 
void under the statute of frauds (see General 

Obligations Law § 5-701 and § 5-703.)" Citing General 
Obligations Law § 5-701, the Court reasoned: "since the 
agreement was not performable within one year, 
plaintiffs' reliance upon part performance to remove the 
agreement from the statute's preclusive scope is, in any 
event, unavailing ***" [*9]  (Bowman v. Di Placidi, supra, 
259-60). The defendant university correctly contends 
that plaintiff Bent must clear the hurdles placed in his 
path by both General Obligations Law § 5-701 and § 5-
703.

General Obligations Law § 5-701, " Agreements 
required to be in writing," states in relevant part: "a. 
Every agreement, promise or undertaking is void, unless 
it or some note or memorandum thereof be in writing, 
and subscribed by the party to be charged therewith, or 
by his lawful agent, if such agreement, promise or 
undertaking: 1. By its terms is not to be performed within 
one year from the making thereof or the performance of 
which is not to be completed before the end of a lifetime 
***" (see, Foster v. Kovner, 44 AD3d 23 [2007].) The 
statute includes within its scope only those contracts 
"which by their very terms have absolutely no possibility 
in fact and law of full performance within one year "( D& 
N Boening, Inc. v. Kirsch Beverages, Inc., 63 NY2d 449 
[1984]; Foster v. Kovner, supra).

In the case at bar, plaintiff Bent alleges that he had an 
agreement with St. John's University whereby the latter 
promised to leave his name on a building in perpetuity. 
"[W]e expressly agreed the grant of Naming Rights 
would be perpetual." (Emphasis in original.) This is 
obviously not a contract that could be performed within 
one year, and, thus, it is within the statute of frauds. An 
oral agreement calling for a performance [*10]  in 
perpetuity is unenforceable under the Statute of Frauds 
as incapable of performance within one year or of 
complete performance before the end of the plaintiff's 
lifetime, (see, Melwani v. Jain, 281 AD2d 276 [2001]; 
Myers v. Waverly Fabrics, 101 AD2d 777 [1984]), aff'd 
as modified sub nom. Meyers v. Waverly Fabrics, Div. of 
F. Schumacher & Co., 65 NY2d 75 [ 1985]. Webber 
v.Dash, 2019 WL 1213008, [S.D.N.Y.2019]). Plaintiff 
Bent alleges that he was promised that " 'future 
generations' would see my name above the front 
entrance to the Building," but this also calls for 
performance by the university beyond one year. Even if 
the alleged contract is construed as "limited to the life of 
the building itself" (see, Tennessee Div. of United 
Daughters of the Confederacy v. Vanderbilt Univ., 
supra, 117), it still violates General Obligations Law § 5-
701.

2019 N.Y. Misc. LEXIS 16798, *7
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General Obligations Law §5-701(a) does not require 
that the agreement itself be in writing, only "some note 
or memorandum thereof." This "note or memorandum" 
may be comprised of multiple documents, signed and 
unsigned, provided (1) that they concern the same 
subject matter or transaction, (2) that together, the 
documents include all the essential terms of the 
agreement, and (3) that a note or memorandum 
showing a contractual relationship between the parties 
is signed by the party to be charged or his lawful agent 
(see, Crabtree v. Elizabeth Arden Sales Corp., 305 NY 
48[1953]). In the case at bar, the four unsigned draft 
settlement agreements (captioned "Gift Agreement") do 
not satisfy the statute of frauds.

First, the draft settlement agreements [*11]  do not 
embody all of the essential terms of the alleged contract 
between the parties to name the building "Bent Hall" 
with a prominent sign over the front entrance in 
exchange for $500,000. The settlement agreements are 
not notes or memoranda of the transaction sued upon 
here. In the settlement agreements, taking the first one 
as typical, plaintiff Bent returns the naming rights that he 
claims back to the university. 9"3. Release: Donor 
hereby releases and forever surrenders all rights, title 
and interest in the Naming Rights to the University"). He 
does so in return for tax advantages "4. The University 
will provide Donor with a gift receipt that acknowledges 
his release of the naming rights. At Donor's request, and 
upon receipt of Donor's executed IRS Form 8283, the 
University will execute Part IV of IRS Form 8283 (Donee 
Acknowledgment"). This is a new contract which deals 
with new subject matter (tax advantages) and a new 
transaction. The plaintiff relies on one of the recitals in 
the draft agreements which states: "WHEREAS, the 
University acknowledges that the Naming Rights were 
granted to Donor in perpetuity***." However, this recital 
does not express all of the essential terms [*12]  of the 
alleged contract entered into in 1981, nor does it even 
state that naming rights were granted to the plaintiff 
pursuant to a contract. Indeed, it can be argued that a 
previous recital undermines the claim of contract: 
"WHEREAS, as an acknowledgment of his substantial 
support of the University, the University granted the 
naming rights to the building (the 'Naming Rights') to 
Donor, a distinguished alumnus of St. John's University 
College of Business Administration ***." In other words, 
in gratitude for his "substantial support," the university 
named a building for him.

Second, the draft settlement agreements call for the 
signatures of plaintiff Bent and of Conrado Gempesaw, 
the President of St. John's University. Neither signed 

any of the draft settlement agreements. The cover 
emails sent by agents of the University along with 
copies of the draft agreements do not satisfy the 
subscription requirements (see, Leist v. Tugendhaft, 64 
AD3d 687 [2009]). "At best, the e-mail was the 
equivalent of a cover letter to a proposed contract, the 
signing of which is insufficient to satisfy the subscription 
requirement ***," ( Leist v. Tugendhaft, supra, 688.) The 
plaintiff's reliance on Forcelli v. Gelco Corp., 109 AD3d 
244 [2013]) is misplaced since the email that was sent 
was more than a mere cover letter, [*13]  and it was 
sent by an agent with authority to settle a case.

Third, the draft settlement agreements are not 
admissible evidence. CPLR§4547 "Compromise and 
offers to compromise," provides in relevant part: 
"Evidence of any conduct or statement made during 
compromise negotiations shall also be inadmissible." 
The statute applies to such conduct or statements 
occurring even before the commencement of a lawsuit 
(see, Keitel v. E*TRADE Fin. Corp., 153 AD3d 1181 
[2018]). The relevant time under CPLR §4547 is the 
period when there is "a claim which is disputed." The 
statute makes clear that the rule of exclusion is 
applicable only when the claim or its amount was 
disputed at the time of the communication.

Finally, the plaintiff cannot successfully rely on the 
doctrine of part performance. "The exception to the 
statute of frauds for part performance has not been 
extended to General Obligations Law § 5-701" (Kelly v. 
P&G Ventures 1, LLC, 148 AD3d 1002, 1004 [2017]; 
Best Glob. Alternative, Ltd. v. FCIC Constr. Servs., Inc., 
170 AD3d 1101 [2019]; Shapiro v. Eltman, Eltman & 
Cooper, P.C, 157 AD3d 835 [2018]).

The oral agreement alleged by plaintiff Bent violates 
General Obligations Law § 5-701, and his case cannot 
be saved by the doctrine of part performance (see, 
Bowman v. Di Placidi, supra). Since plaintiff Bent did not 
successfully clear the hurdle placed in his path by 
General Obligations Law § 5-701, the first of two 
possible hurdles (see, Bowman v. Di Placidi, supra), the 
Court does not have to determine whether General 
Obligations Law § 5-703 is applicable to this case. The 
Court notes that the parties dispute whether [*14]  the 
"oral naming rights transaction" falls within the scope of 
General Obligations Law §5-703.

The cause of action for breach of an implied duty of 
good faith and fair dealing must be dismissed because 
of the absence of a valid and binding contract from 
which such a duty would arise (Am.-European Art 
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Assocs., Inc. v. Trend Galleries, Inc., 227 AD2d 170, 
[1996]).

The defendant successfully demonstrated that the 
statute of frauds bars the plaintiff's causes of action for 
breach of contract and breach of the implied covenant of 
good faith and fair dealing, which leaves for 
consideration the causes of action for promissory 
estoppel, unjust enrichment and quantum meruit.

In regard to promissory estoppel, it is true that "where 
the elements of promissory estoppel are established, 
and the injury to the party who acted in reliance on the 
oral promise is so great that enforcement of the statute 
of frauds would be unconscionable, the promisor should 
be estopped from reliance on the statute of frauds". (In 
re Estate of Hennel, 29 NY3d 487, 494 [2017]). The 
Court finds that, considering all of the facts of this case, 
the enforcement of the statute of frauds would not be 
unconscionable (see, In re Estate of Hennel, 29 NY3d 
487 [2017] ["petitioners cannot invoke that doctrine here 
because application of the statute of frauds would not 
inflict an unconscionable injury upon petitioners."]; Aziz 
v. Anna Dev. LLC, 165 AD3d 580 [2018]). Among [*15]  
these numerous circumstances, the donation was made 
by a wealthy and successful businessman, 
sophisticated enough to "get it in writing," who had his 
name alone on the building for at least thirty seven 
years. The university did not change the name of the 
building despite its $30,000,000 renovation, and the 
plaintiff's name remains on the cornerstone and on a 
sign over a side entrance.

The cause of action for quantum meruit is not barred by 
the statute of frauds because it seeks "restitution" 
concerning the plaintiff's gift to the university and it is not 
an improper attempt to enforce an oral agreement 
alleged to be for perpetuity (see, Hernandez v. Florian, -
AD3d-, 2019 WL 2607667, [2019]; Lake Overlook 
Partners, LLC v. Sosa, 163 AD3d 945 [2018]; Kennedy 
v. Leibowitz, 303 AD2d 375 [2003]). However, under all 
of the facts and circumstances of this case, the Court 
finds that the cause of action for quantum meruit cannot 
withstand this motion for summary judgment. The 
plaintiff did not show that he can prove the value of his 
gift as diminished over time and circumstances (see, 
Home Const. Corp. v. Beaury, 149 AD3d 699 [ 2017]).

In regard to unjust enrichment, the plaintiff did not show 
that under all of the facts and circumstances of this case 
it would be against equity and good conscience for the 
university to keep the gift (see, Zamor v. L & L Assocs. 
Holding Corp., 85 AD3d 1154 [2011]). "The essential 

inquiry [*16]  in any action for unjust enrichment or 
restitution is whether it is against equity and good 
conscience to permit the defendant to retain what is 
sought to be recovered ***" (Paramount Film Distrib. 
Corp. v. State, 30 NY2d 415, 421 [1972]). In the case at 
bar, the University substantially complied with the 
promise allegedly made to the plaintiff that "future 
generations" would see his name on a sign over the 
front entrance to the building. The plaintiff's name 
remained over the front entrance of the building for 
approximately thirty-five years, Moreover, the plaintiff's 
attempt to obtain restitution is a reach for a remedy that 
would be based on sheer speculation. "Restitution is a 
remedy for unjust enrichment, not a separate basis for 
liability. In other words, one who establishes a prima 
facie case of unjust enrichment is entitled to the 
equitable remedy of restitution. The unifying theme of 
restitution is the prevention of unjust enrichment, and its 
object is to restore the status quo ante—to put the 
parties back into the position they were in before unjust 
enrichment occurred." (22A NY. Jur2d, Contracts). The 
plaintiff made his donation approximately thirty-seven 
years ago, taking a tax deduction for it, and he had his 
name over the front entrance [*17]  for approximately 
thirty-five years, until the building underwent a 
$30,000,000 renovation. Adjusting the donation to its 
present value would involve so many disputable factors 
that sheer speculation would result, and, thus, 
restoration of the status quo is no longer possible.

This Court is mindful of Tennessee Div. of United 
Daughters of the Confederacy v. Vanderbilt Univ. 
(supra), but respectfully declines to follow it. The 
Tennessee Court did not fully consider all the complex 
factors involved in making restitution in this type of case 
and largely dealt with a method of accounting for the 
changed monetary value of the original contribution due 
to the passage of time. However, the Court just resorted 
to the Consumer Price Index and ignored other factors 
that affect the return value of the gift. The Tennessee 
court admitted: "Determining the value of an inscription 
is not a matter that is subject to easy proof or to 
reasonably definite calculation, and any attempt to do so 
would lead to a calculation of damages that was 
impermissibly speculative in nature" (Tennessee Div. of 
United Daughters of the Confederacy v. Vanderbilt 
Univ., supra, 119).

The difficulty of awarding damages or making restitution 
in this type of case has been noted by other court. In 
Prentis Family Found, v. Barbara Ann Karmanos 
Cancer Inst., (266 Mich. App. 39, 55-56 [Court of 
Appeals of Michigan 2005]), the appellate court stated: 
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Taylor Anderson

"In granting defendant summary [*18]  disposition, the 
trial court noted that plaintiff had not cited any authority 
with respect to the value of the loss of naming rights by 
a family charitable foundation, found that there was no 
method to measure damages, and concluded that 
plaintiff's damages were too speculative." Similarly, 
under the facts and circumstances of this case, the 
amount of the plaintiff's damages or amount due for 
restitution is just a matter for speculation. Allegheny 
Coll. v. Nat'l Chautauqua Cty. Bank of Jamestown 
(supra) offers little guidance because there the action 
brought by Allegheny College to recover the unpaid 
balance of a pledge did not concern restitution.

In sum, the Court recognizes that donor recognition 
agreements can be enforceable on a contract theory 
(see, Allegheny Coll. v. Nat'l Chautauqua Cty. Bank of 
Jamestown, supra), and that a remedy may be had on 
other theories as well. However, this is not a typical 
case. Unfortunately, for plaintiff Bent, his own actions, 
the passage of time, and changing circumstances have 
deprived him of a remedy. Large contributions subject to 
conditions made to charitable institutions are often, if not 
always, accompanied by written donor's 
agreements. [*19]  Such written agreements may be 
enforced by way of specific performance (see, Reed 
Found., Inc. v. Franklin D. Roosevelt Four Freedoms 
Park, LLC, supra), thereby avoiding the speculative 
issues present in this case. Plaintiff Bent's case is 
anomalous, and, because of the absence of an 
agreement outside the Statute of Frauds and other 
factors, his lawsuit is futile.

Dated: AUG 08 2019

/s/ [Signature]

J.S.C.

End of Document
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723 N.Y.S.2d 426 (A.D. 1 Dept. 2001)
Adele Smithers, etc., Plaintiff-Appellant,

v.
St. Luke's-Roosevelt Hospital Center, et al., Defendants-

Respondents.
543

SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST JUDICIAL DEPARTMENT

April 5, 2001

        Plaintiff appeals from an order of the Supreme Court, New York County 
(Beatrice Shainswit, J.), entered December 18, 1998, which, inter alia, 
denied her motion for a preliminary injunction and granted defendants' 
motions to dismiss the complaint.

        Paul R. Levenson, of counsel (August C. Venturini, Andrew B. Siben and 
Frederick Fagelson, on the brief, Kaplan Gottbetter & Levenson, LLP and 
Siben & Siben) attorneys for plaintiff-appellant,

        Edward S. Kornreich, of counsel (Charles S. Sims, Leonard A. Feiwus 
and Herschel Goldfield, on the brief, Proskauer Rose LLP, attorneys) for 
defendants-respondents St. Luke's-Roosevelt Hospital Center and 
Continuum Health Partners, Inc. (formerly Greater Metropolitan Health 
Systems, Inc.),

        William Josephson, of counsel (Peter H. Schiff, Dietrich Snell and Paula 
Gellman, on the brief, Eliot Spitzer, Attorney General of the State of New 
York, attorney) for defendant-respondent Dennis C. Vacco.
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        Angela M. Mazzarelli, J.P., Betty Weinberg Ellerin, Alfred D. Lerner, 
David Friedman, JJ.

        ELLERIN, J.

        The issue before us is whether the estate of the donor of a charitable gift 
has standing to sue the donee to enforce the terms of the gift. We conclude 
that in the circumstances here present plaintiff estate does have the 
necessary standing.

        A recitation of the factual allegations in the complaint, which must be 
deemed true on this application to dismiss (see, e.g., Cron v Hargro Fabrics, 
91 N.Y.2d 362), is instructive. Plaintiff Adele Smithers is the widow of R. 
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Brinkley Smithers, a recovered alcoholic who devoted the last 40 years of his 
life to the treatment and understanding of the disease of alcoholism. In 1971 
Smithers announced his intention to make a gift to defendant St. Luke's-
Roosevelt Hospital Center (the "Hospital") of $10 million over time for the 
establishment of an alcoholism treatment center (the "Gift"). In his June 16, 
1971 letter to the Hospital creating the Gift, Smithers stated, "Money from 
the $10 million grant will be supplied as needed. It is understood, however, 
that the detailed project plans and staff appointments must have my 
approval."

        According to the complaint, the Hospital agreed to use the Gift to 
expand its treatment of alcoholism to include, following five days of 
detoxification in the hospital, "rehabilitation in a free-standing, controlled, 
uplifting and non-hospital environment," that is, a "therapeutic community" 
removed from the hospital setting. With $1 million from the first installment 
of the Gift, the Hospital purchased a building at 56 East 93rd Street in 
Manhattan to house the rehabilitation program, and in 1973 the Smithers 
Alcoholism Treatment and Training Center opened there.

        Smithers thereafter remained involved in the management and affairs 
of the Smithers Center. At times, according to the complaint, the Hospital 
sought to avoid its obligations under the terms of the Gift, and its 
relationship with Smithers was an uneasy one. On July 31, 1978, Smithers 
wrote that the Hospital had "not lived up to my letter of intent," and that 
"[u]nder the circumstances no funds or stock will be forthcoming from me." 
Only slightly more than half of the Gift had been made at that time.

        In 1981 the president of the Hospital, Gary Gambuti, commenced 
discussions with Smithers in an effort to induce him to complete the Gift. In 
a November 5, 1981, letter, Smithers informed Gambuti that he had no 
objection to the sale of the building. Smithers noted in the letter that when 
the Smithers rehabilitation facility was set up there was practically no place 
in the New York area for an alcoholic to undergo rehabilitation after 
detoxification, but now there are a number of facilities, most of which "have 
the advantage of being at least a few miles out of town--so there is more 
chance of outdoor recreation." According to Mrs. Smithers, her husband had 
no intention of completing the Gift, but agreed to the sale of the building to 
keep the Smithers Center afloat. In any event, Gambuti, in response, assured 
Smithers of the Hospital's continuing interest in the Smithers Alcoholism 
Program and its commitment to expanding its entire alcoholism treatment 
program. He wrote that he saw no reason to sell the building until a plan for 
this program had been proposed, and that he would appreciate receiving 
Smithers's comments and suggestions before the 
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plan was finalized. He expressed his hope that Smithers would be willing "to 
sit down with us and review our proposals for the future expansion in 
alcoholism." Contrary to the dissent's categorical conclusion that this appeal 
concerns merely the sale of the building, expressly agreed to by Smithers, 
that consent was given before the Gift's completion and must be viewed in 
the context of what follows.

        Over the next two years, Gambuti repeatedly assured Smithers that the 
Hospital would strictly adhere to the terms of the Gift and carry out 
Smithers's intent in making it. Only when Smithers was completely satisfied 
of the Hospital's intentions did he agree to complete the Gift, which he 
accomplished in an October 24, 1983 letter, stating:

        Thanks to the cooperation of the officers and staff of the Smithers 
Center and St. Luke's-Roosevelt Hospital Center (the "Hospital"), the 
Smithers Center is now in splendid shape, and I feel that the time has come 
for me to complete the funding of the project. (In this letter I will refer to all 
aspects of the existing alcoholism program, including in-patient, out-patient 
and rehabilitation services, and any future extension thereof, collectively as 
the "Smithers Center"). (Emphasis added.)

        This final contribution is subject to the following restrictions and is to 
be used exclusively for the following purposes.

        First, it is my intention that my final contribution be set aside as an 
endowment fund, (the "Smithers Endowment Fund"). The income is to be 
used exclusively for the support of the Smithers Center, to the extent 
necessary for current operations, and any unused income remaining at the 
end of each calendar year is to be accumulated and added to principal. 
Principal of the Smithers Endowment Fund is not to be expended for any 
purpose except for remodeling or rebuilding the administration section and 
out-patient floor at the Building on 58th Street, and for construction, repairs 
or improvements with respect to any other building space at any time used 
directly in connection with the Smithers Center. Such capital expenditures 
should be considered as secondary to the endowment function and should in 
no event exceed in the aggregate one half of the initial value of the Smithers 
Endowment Fund.

        Beneath Smithers's signature is the following paragraph signed and 
dated by Gambuti:

        The contribution of the number of shares of IBM Stock referred to 
above by R. Brinkley Smithers is gratefully accepted, subject to the 
restrictions set forth in this letter, in full satisfaction of any outstanding 
pledge or other obligation. (Emphasis added.)
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        The existing rehabilitation services, which Smithers included in his 
definition of the Smithers Center and which the Hospital's acceptance of the 
Gift encompassed, were housed in the free-standing Smithers building and, 
according to the complaint, were intended always to be housed in a free-
standing facility.

        In late 1992, the Hospital asked Mrs. Smithers to organize a "Silver 
Anniversary Gala," in honor of her husband and herself, to raise funds for 
restoration of the building and for a scholarship program for Smithers 
Center patients in need of financial assistance. From 1992 to March 1995, 
she and, until his death in January 1994, Smithers successfully solicited 
millions of dollars' worth of donated goods and services for a total 
restoration of the building and organized the fundraiser, scheduled for April 
1995. Then, in March 1995, just 
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over a year after Smithers's death, the Hospital announced that it planned to 
move the Smithers Center into a hospital ward and sell the East 93rd Street 
building. The Hospital directed Mrs. Smithers, a month and a half before the 
fundraiser was scheduled to be held, to cancel the event.

        The Hospital's announced intentions aroused Mrs. Smithers's 
suspicions. First, relocating the patients in a hospital ward would violate the 
Hospital's obligation to run the Smithers Center in a free-standing facility 
physically separate from the Hospital. Second, the Hospital's claim that it 
had to sell the building to become more competitive was inconsistent with 
its assurances to her husband and her through the years that the Smithers 
Center was operating at a profit. Mrs. Smithers notified the Hospital of her 
objections to the proposed relocation of the program and demanded an 
accounting of the Smithers Center's finances.

        The Hospital at first resisted disclosing its financial records, but Mrs. 
Smithers persisted, and in May 1995 the Hospital disclosed that it had been 
misappropriating monies from the Endowment Fund since before 
Smithers's death, transferring such, monies to its general fund where they 
were used for purposes unrelated to the Smithers Center. Mrs. Smithers 
notified the Attorney General, who investigated the Hospital's plan to sell 
the building and discovered that the Hospital had transferred restricted 
assets from the Smithers Endowment Fund to its general fund in what it 
called "loans." The Attorney General demanded the return of these assets 
and in August 1995 the Hospital returned nearly $5 million to the Smithers 
Endowment Fund, although it did not restore the income lost on those funds 
during the intervening years.
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        In the next three years, Mrs. Smithers tried to negotiate a resolution 
with the Hospital. The Attorney General participated in the negotiations, 
seeking, according to an affidavit in support of his motion to dismiss the 
complaint, "to effectuate a settlement that would resolve the plaintiff's 
concerns and benefit the Smithers Alcoholism Program." When the 
negotiations proved unsuccessful, the Attorney General, according to the 
affidavit, "proceeded to conclude his investigation.. and to resolve those 
issues identified during the course of the investigation." On April 21, 1998, 
the Attorney General, having received a letter from an attorney writing on 
behalf of Mrs. Smithers, wrote to counsel for the Hospital advising that he 
would not object to the sale of the East 93rd Street building "so long as the 
Hospital can demonstrate [] to our satisfaction," inter alia, that the 
Hospital's plan for the Smithers program and the Smithers Center would 
continue "in accordance with the donor's gift," that the Hospital would 
disclose to the Attorney General any changes to the Smithers program 
budget resulting from "the proposed relocation of the inpatient 
rehabilitation unit from the East 93rd Street building to the Hospital," and 
that safeguards had been put into place to prevent future commingling of 
restricted funds. The letter stated that the Attorney General would require 
an assurance that no such commingling of funds would occur in the future.

        In July 1998, the Attorney General entered into an Assurance of 
Discontinuance Pursuant to Executive Law §63(15) with the Hospital. Under 
the terms of this assurance the Hospital agreed to make no more transfers or 
loans from Gift funds for any purpose other than the benefit of the Smithers 
Center and to return to the Gift fund $1 million from the proceeds of any 
sale of the building. The Attorney General did not require the Hospital to 
return 
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the entire proceeds of such a sale, because he found that, contrary to Mrs. 
Smithers's contention, the terms of the Gift did not preclude the Hospital 
from selling the building.

        Two months later, Mrs. Smithers commenced this suit to enforce the 
conditions of the Gift and to obtain an accounting by the Hospital of its 
handling of the Endowment Fund and property dedicated to the Smithers 
Center. The Hospital and the Attorney General were named, inter alia, as 
defendants. Mrs. Smithers had obtained Special Letters of Administration 
from the Nassau County Surrogate's Court appointing her the Special 
Administratrix of Smithers's estate for the purpose of pursuing claims by the 
estate against the Hospital in connection with its administration of the 
Smithers Center. The named executor of Smithers's estate had consented to 
the issuance of the Special Letters of Administration. The Attorney General 
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had appeared before the Surrogate on behalf of ultimate charitable 
beneficiaries. The Surrogate issued the letters "upon the understanding that 
the Court takes no position with regard to the advisability of any 
contemplated litigation.

        Mrs. Smithers sought an injunction to permanently enjoin the Hospital 
from selling the building and relocating the Smithers Center without court 
approval, for specific performance by the Hospital of the terms of the Gift, 
e.g., perpetual maintenance of a free-standing rehabilitation unit and return 
to the Gift funds of all proceeds of any sale or rental of the building, for 
return of all income lost on the funds misappropriated by the Hospital from 
the Gift funds, for imposition of a constructive trust, for an accounting, and 
for a judicial declaration concerning the terms and conditions under which 
the Gift fund is to be administered. She then moved for a preliminary 
injunction against the sale of the building by the Hospital. The Hospital 
moved to strike a notice of pendency that Mrs. Smithers had filed against 
the building and moved to dismiss the complaint for lack of standing. The 
Attorney General also moved to dismiss for lack of standing and for failure 
to state a cause of action. Supreme Court denied the motion for a 
preliminary injunction, granted the motions to dismiss, and canceled the 
notice of pendency on the building. Mrs. Smithers then moved this Court for 
a preliminary injunction pending appeal to prevent the sale of the building 
or, alternatively, to enjoin disbursement of the proceeds in the event of a 
sale. We granted the motion to enjoin disbursement of the sale proceeds and 
directed that the proceeds be placed in escrow pending our further order.

        On appeal, the Attorney General's office, having reevaluated the matter 
"under the direction of the newly elected Attorney General, " reversed its 
position and urged this Court to remand for a hearing on the merits to 
determine whether or not the building was subject to gift restrictions. If it 
were, then all proceeds of the sale would be subject to the same restrictions 
and could not be used for the Hospital's general purposes. The Attorney 
General was constrained to point out that, in that case, the Assurance of 
Discontinuance could not authorize the sale of the building and the 
application of only $1 million of the sale proceeds to the Smithers Center in 
the absence of the donor's release of the restrictions or a court order 
authorizing the release of the restrictions. He explained that he had 
supported Mrs. Smithers's motion before this Court for a preliminary 
injunction against the sale of the building because he agreed that a hearing 
was required to determine whether such restrictions existed. However, the 
Attorney General urged that the issue of Mrs. Smithers's standing to bring 
the suit need not, and should not, be reached in this 
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action, since he certainly had standing and had joined with her in seeking 
reversal and remand.

        We note that, not only did the Hospital (and the Attorney General) fail 
to seek court approval of the Assurance of Discontinuance, which was 
required by § 522 of the Not-For-Profit Corporation Law because the 
Assurance contemplated the sale of the building, the diversion of all the 
appreciation realized upon the sale, and the relocation of the rehabilitation 
unit out of a free-standing, non-hospital environment and into a hospital 
ward, all of which may have been contrary to the terms of the Gift (see, Alco 
Gravure v Knapp, 64 N.Y.2d 458), but also, just before signing the 
Assurance of Discontinuance, the Hospital had closed the in-hospital detox 
unit without even informing the Attorney General. The Attorney General 
learned of the closing a few months later from Mrs. Smithers's papers on her 
motion for a preliminary injunction. In his reply memorandum of law in 
support of the motion to dismiss, the Attorney General argued that he had 
not abdicated his duty by failing to prevent the closing, but had "reasonably 
relied on a specific representation" made by the executive vice president of 
the Hospital's corporate parent that the Smithers Alcoholism Center would 
remain at the Hospital, and that the Hospital had not advised the Attorney 
General of its actions "in breach of that representation." It may be observed 
that it was only Mrs. Smithers's vigilance that brought this to light, since 
apparently the Attorney General had no procedure in place by which to 
insure compliance by the donee. Appropriate oversight undoubtedly would 
have been provided had the requisite court approval been sought as 
statutorily required.

        While this appeal was pending, the Attorney General and the Hospital 
reached another agreement. This agreement raised some issues for the first 
time, but it brought the position of the Attorney General and the Hospital on 
other issues into accord with Mrs. Smithers's position. For example, the 
Hospital agreed to allocate the entire net proceeds of the sale of the building 
to the restricted purposes of the Gift and to restore the income lost as a 
result of the transfer of Gift funds to its general fund Reversing his position 
again, the Attorney General returned to his predecessor's contention that 
Mrs. Smithers has no standing to bring this suit, and asked this Court to 
modify the decision dismissing the complaint for lack of standing so as to 
hold only that plaintiff does not have standing as special administratrix of 
the donor's estate and affirm, as modified, on that narrow ground. He 
sought a remand of the matter, not for further proceedings on the merits, 
but for the court's approval and implementation of his settlement stipulation 
with the Hospital.

        The sole issue before us is whether Mrs. Smithers, on behalf of 
Smithers's estate, has standing to bring this action. The Attorney General 
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maintains that, with a few exceptions inapplicable here, standing to enforce 
the terms of a charitable gift is limited to the Attorney General. Most 
recently, the Attorney General has urged that, pursuant to the above-
mentioned proposed settlement stipulation between himself and the 
Hospital, he has achieved all the relief that is appropriate in this case.

        We begin by acknowledging that, pursuant to Article 8 of the Estates, 
Powers & Trusts Law governing the disposition of property for charitable 
purposes, "[t]he Attorney General shall represent the beneficiaries of such 
dispositions for religious, charitable, educational or benevolent purposes 
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and it shall be his duty to enforce the rights of such beneficiaries by 
appropriate proceedings in the courts" (EPTL 8-1.1[f]). By designating the 
Attorney General as the representative of undesignated beneficiaries, the 
Legislature provided a mechanism for enforcing charitable trusts, which for 
a time had been deemed invalid in New York State because they lacked 
certain beneficiaries who could claim their enforcement (Lefkowitz v 
Lebensfeld, 51 N.Y.2d 442, 446). However, while EPTL 8-1.1(f) expressly 
extended the Attorney General's enforcement powers to all charitable 
dispositions, including absolute gifts, case law had already recognized the 
Attorney General's power to insure that charities used absolute gifts in 
accordance with the donors' stated purposes (id., citing St. Joseph's Hosp. v 
Bennett, 281 N.Y. 115, 119). In St. Joseph's, a charitable corporation that 
operated a hospital had obtained a declaratory judgment, over the Attorney 
General's opposition, that the testator's bequest for an endowment fund did 
not create a trust but was an absolute gift and as such need not be 
maintained intact as an endowment fund. The Court of Appeals held that 
whether the clearly expressed direction of a testator must be obeyed did not 
depend upon whether the gift was absolute or created a trust.

        The authorities sustain the validity of the direction of the testator, and 
equity will afford protection to a donor to a charitable corporation in that 
the Attorney-General may maintain a suit to compel the property to be held 
for the charitable purpose for which it was given to the corporation.... 
Nothing in authority, statute or public policy has been brought to our 
attention which prevents a testator from leaving his money to a charitable 
corporation and having his clearly expressed intention enforced (281 N.Y. at 
119).

        The question of whether the donor who is living and can maintain his or 
her own action need rely on the protection of the Attorney General to 
enforce the terms of his gift was not before the Court in either Lebensfeld or 
St. Joseph's. This question was addressed in Associate Alumni of the 
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General Theological Seminary of the Protestant Episcopal Church in the 
United States of America v The General Theological Seminary of the 
Protestant Episcopal Church in the United States (163 N.Y. 417). Alumni of a 
seminary had contributed money for the endowment of a professorship, on 
certain specified conditions, and retaining the right of nomination when the 
chair became vacant. When disputes arose concerning those conditions, the 
voluntary association of alumni formed a corporation and brought an action 
against the seminary. The matter was submitted upon an agreed statement 
of facts to the Appellate Division, which found that the corporation had 
standing to bring suit as successor in rights and interest of the voluntary 
association of alumni, the donor of the fund, and that the seminary had 
received the fund in trust and had breached the terms of the trust. The court 
directed the seminary to transfer the fund to the corporation.

        The Court of Appeals affirmed the Appellate Division's determination of 
the rights of the respective parties, but modified the judgment to decree 
specific performance by the seminary of the terms of the trust, instead of 
directing the return of the fund to the corporation. In the event of failure to 
comply with the judgment, the fund would be surrendered to the court or 
trustees appointed by the court, after which the corporation could apply to 
the court for disposition of the fund.
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        The general rule is "If the trustees of a charity abuse the trust, 
misemploy the charity fund, or commit a breach of the trust, the property 
does not revert to the heir or legal representative of the donor unless there is 
an express condition of the gift that it shall revert to the donor or his heirs, 
in case the trust is abused, but the redress is by bill or information by the 
attorney-general or other person having the right to sue." [2 Perry on Trusts, 
sec. 744; Sanderson v White, 18 Pickering, 328; Vidal v Girard's Executors, 2 
Howard (U.S.), 191; Mills v Davison, 54 N.J. Eq. 659.] The judgment below 
practically abrogates the trust and restores the fund to the plaintiff. To such 
return the plaintiff was not entitled, though as donor and possessor of the 
right to nominate to the professorship, it had sufficient standing to maintain 
an action to enforce the trust. [Mills v Davison, supra.] (163 N.Y. at 422; 
emphasis added.)

        In dismissing Mrs. Smithers's complaint, Supreme Court relied on 
Associate Alumni, supra, and Alco Gravure, Inc. v Knapp Foundation (64 
N.Y.2d 458) to hold that, since the Gift instruments do not provide Mrs. 
Smithers with the right of oversight, that right is vested exclusively in the 
Attorney General and Mrs. Smithers has no standing to sue. However, 
neither Associate Alumni nor Alco Gravure mandates this result. The 
holding of the former that the donor alumni association had standing to 
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enforce its gift explicitly forecloses the conclusion that the Attorney 
General's standing in these actions is exclusive. At the same time, the Court's 
characterization of the association as "donor and possessor of the right to 
nominate to the professorship" does not necessitate the conclusion that no 
donor has standing without having retained such a right. In the case on 
which the Court relied for its holding of donor standing, the donor had not 
retained any rights, but, "as the founder of the charity, has a standing to 
appear in court to restrain the diversion of the property donated from the 
charitable uses for which it was given" (Mills v Davison, 54 N.J. Eq. 659, 35 
A 1072).

        The dissent relies heavily on an observation of the Court in Alco 
Gravure that, " [n]ormally, standing to challenge actions by the trustees of a 
charitable trust or corporation is limited to the Attorney General" (64 
N.Y.2d at 466). However, this observation was only an incomplete 
recapitulation of the general rule cited in full earlier in the opinion, that "one 
who is merely a possible beneficiary of a charitable trust, or a member of a 
class of possible beneficiaries, is not entitled to sue for enforcement of the 
trust [citations omitted]. Instead, the Attorney-General has the statutory 
power and duty to represent the beneficiaries of any disposition for 
charitable purposes (EPTL 8-1.1[f]; [additional citations omitted])" (64 
N.Y.2d at 465). The rule does not designate the Attorney General as the 
exclusive representative of donors of charitable dispositions, and the Court 
in Alco Gravure was not addressing the issue of donor standing. The issue 
was the standing of a certain group of beneficiaries. The Court held that the 
section of the Not-For-Prof it Corporation Law that permits amendment of 
the certification of incorporation of a charitable corporation does not 
authorize an amendment inconsistent with the purposes for which the funds 
were given to the corporation without compliance with the quasi-cy pres 
principles incorporated in the law, and that this particular group of 
beneficiaries of the charitable corporation had 
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standing to oppose the amendment. The Court found that the group, which 
was comprised of beneficiaries who were entitled to a preference in the 
distribution of the charitable funds, was sharply defined and limited in 
number and, as such, constituted an exception to the general rule. 
Moreover, the policy reason for limiting standing -- "to prevent vexatious 
litigation and suits by irresponsible parties who do not have a tangible stake 
in the matter and have not conducted appropriate investigations" (64 N.Y.2d 
at 466) -- was not applicable in this case. The plaintiffs' tangible stake in the 
matter derived from their status as preferred beneficiaries of the funds, 
which status would have been completely eliminated by the dissolution of 
the charitable corporation.
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        Supreme Court incorrectly characterized Mrs. Smithers as one who 
"positions herself as the champion and representative of the possible 
beneficiaries of the Gift," with no tangible stake because she has no position 
or property to lose if the Hospital alters its administration of the Gift. Mrs. 
Smithers did not bring this action on her own behalf or on behalf of 
beneficiaries of the Smithers Center. She brought it as the court-appointed 
special administratrix of the estate of her late husband to enforce his rights 
under his agreement with the Hospital through specific performance of that 
agreement. Therefore, the general rule barring beneficiaries from suing 
charitable corporations has no application to Mrs. Smithers. Moreover, the 
desire to prevent vexatious litigation by "irresponsible parties who do not 
have a tangible stake in the matter and have not conducted appropriate 
investigations" has no application to Mrs. Smithers either. Without 
possibility of pecuniary gain for himself or herself, only a plaintiff with a 
genuine interest in enforcing the terms of a gift will trouble to investigate 
and bring this type of action. Indeed, it was Mrs. Smithers's accountants 
who discovered and informed the Attorney General of the Hospital's 
misdirection of Gift funds, and it was only after Mrs. Smithers brought her 
suit that the Attorney General acted to prevent the Hospital from diverting 
the entire proceeds of the sale of the building away from the Gift fund and 
into its general fund. The Attorney General, following his initial 
investigation of the Hospital's administration of the Gift, acquiesced in the 
Hospital's sale of the building, its diversion of the appreciation realized on 
the sale, and its relocation of the rehabilitation unit, even as he ostensibly 
was demanding that the Hospital continue to act "in accordance with the 
donor's gift" (see April 21, 1998 letter, supra). Absent Mrs. Smithers's 
vigilance, the Attorney General would have resolved the matter between 
himself and the Hospital in that manner and without seeking permission of 
any court.

        The donor of a charitable gift is in a better position than the Attorney 
General to be vigilant and, if he or she is so inclined, to enforce his or her 
own intent. Smithers was the founding donor of the Smithers Center, which 
he established to carry out his vision of "first class alcoholism treatment and 
training." In his agreement with the Hospital he reserved to himself the right 
to veto the Hospital's project plans and staff appointments for the Smithers 
Center. He and Mrs. Smithers remained actively involved in the affairs of the 
Smithers Center until his death, and she thereafter. During his lifetime, 
when Smithers found that, as he wrote on July 31, 1978, "[c]ertain things 
that were definitely understood were not carried out" by the Hospital, he 
decided not to donate the balance of the Gift. It was only when the Hospital 
expressly agreed to the various restrictions imposed by Smithers that he 
completed the Gift. 
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The Hospital's subsequent unauthorized deviation from the terms of the 
completed Gift commenced during Smithers's lifetime and was discovered 
shortly after he died. To hold that, in her capacity as her late husband's 
representative, Mrs. Smithers has no standing to institute an action to 
enforce the terms of the Gift is to contravene the well settled principle that a 
donor's expressed intent is entitled to protection (see St. Joseph's, supra; 
Lefkowitz v Lebensfeld, supra; Alco Gravure, supra) and the longstanding 
recognition under New York law of standing for a donor such as Smithers 
(see Associate Alumni, supra). We have seen no New York case in which a 
donor attempting to enforce the terms of his charitable gift was denied 
standing to do so. Neither the donor nor his estate was before the court in 
any of the cases urged on us in opposition to donor standing (see, Alco 
Gravure, supra; Stewart v Franchetti, 167 A.D. 541; Matter of DeLong, 169 
A.D.2d 1005 lv denied 77 N.Y.2d 809; Lefkowitz v Lebensfeld, 68 A.D.2d 
488, aff'd 51 N.Y.2d 442). The courts in these cases were not addressing the 
situation in which the donor was still living or his estate still existed. Cf., 
Herzog Foundation v University of Bridgeport (243 Conn 1).

        Moreover, the circumstances of this case demonstrate the need for co-
existent standing for the Attorney General and the donor. The Attorney 
General's office was notified of the Hospital's misappropriation of funds by 
Mrs. Smithers, whose accountants performed the preliminary review of the 
Hospital's financial records, and it learned of the Hospital's closing of the 
detox unit -- a breach, according to the Attorney General, of a specific 
representation -- from Mrs. Smithers's papers in this action. Indeed, there is 
no substitute for a donor, who has a "special, personal interest in the 
enforcement of the gift restriction" (Note, Protecting the Charitable 
Investor: A Rationale for Donor Enforcement of Restricted Gifts, 8 BU Pub 
Int U 361 [1999]). Mrs. Smithers herself, who the Supreme Court found had 
no position to lose if the Hospital altered its administration of the Gift, has 
her own special, personal interest in the enforcement of the Gift restrictions 
imposed by her husband, as is manifest from her own fundraising work on 
behalf of the Smithers Center and the fact that the gala that she organized 
and that the Hospital ultimately cancelled was to be in her honor as well as 
her husband's. In any event, the Attorney General's interest in enforcing gift 
terms is not necessarily congruent with that of the donor. The donor seeks to 
have his or her intent faithfully executed, which by definition will benefit the 
beneficiaries, and perhaps also to erect a tangible memorial to himself or 
herself. In the June 16, 1971 letter to the Hospital in which Smithers created 
the Gift, he wrote that it "is to be used to set up the Smithers Alcoholism 
Treatment and Training Center." As the Court of Appeals has observed, a 
donor's desire to perpetuate his name as a benefactor of a particular 
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charitable institution and humankind is not a selfish one (Matter of Scott, 8 
N.Y.2d 419, 427). "These desires are deeply ingrained in human nature and 
are effective motivating forces in donations of this character" (id. at 428) 
Perpetuating the donor's good name is certainly also a profound concern of 
his or her estate. We conclude that the distinct but related interests of the 
donor and the Attorney General are best served by continuing to accord 
standing to donors to enforce the terms of their own gifts concurrent with 
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the Attorney General's standing to enforce such gifts on behalf of the 
beneficiaries thereof.

        Mrs. Smithers, appointed the Special Administratrix of Smithers's 
estate for the purpose of pursuing claims by the estate against the Hospital 
in connection with its administration of the Smithers Center, therefore has 
standing to sue the Hospital for enforcement of the Gift terms (EPTL 11-
1.1[b][13]; see, Estate of Rappaport, 102 Misc.2d 910).

        Since we hold that the common law of the State of New York permits 
Mrs. Smithers to bring this action, we need not reach the issue of whether N-
PCL 522 authorizes it.

        Accordingly, the order of the Supreme Court, New York County 
(Beatrice Shainswit, J.), entered December 18, 1998, which, inter alia, 
denied plaintiff's motion for a preliminary injunction and granted the 
motions of defendants St. Luke's-Roosevelt Hospital and the Attorney 
General to dismiss the complaint, should be modified, on the law, to grant 
plaintiff's motion for a preliminary injunction to the extent of staying 
disbursement of the proceeds of the sale of the East 93rd Street building, to 
deny defendants' motion to dismiss the complaint and to reinstate the 
complaint, and otherwise affirmed, without costs.

        Order, Supreme Court, New York County (Beatrice Shainswit, J.), 
entered December 18, 1998, modified, on the law, to grant plaintiff's motion 
for a preliminary injuction to the extent of staying disbursement of the 
proceeds of the sale of the East 93rd Street building, to deny defendants' 
motion to dismiss the complaint and to reinstate the complaint, and 
otherwise affirmed, without costs.

        All concur except Friedman, J. who dissents in an Opinion.

        FRIEDMAN, J. (dissenting)

        This appeal has its origins in a $10,000,000 gift made by R. Brinkley 
Smithers to defendant St. Luke's-Roosevelt Hospital Center for the creation 
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of an alcoholism treatment program. Mr. Smithers began funding the gift in 
1971 and, soon thereafter, in accordance with his desire to establish a free-
standing alcohol treatment center, the hospital purchased a building at 56 
East 93rd Street in Manhattan for $1,000,000. The building was to provide 
a non-hospital setting for the rehabilitation portion of the treatment 
program.

        As the majority aptly notes, the relationship between Mr. Smithers and 
the Hospital was at times strained. Yet, like the loving parent of an errant 
child, Mr. Smithers resolved his disputes with the hospital and kept 
contributing over the course of a relationship spanning 23 years, 
notwithstanding the hospital's failure to honor some of his wishes and its 
use of funds for other than anticipated purposes.

        Regardless of any disagreements between the hospital and Mr. 
Smithers, by 1981, Mr. Smithers agreed that changing conditions meant that 
the sale of the East 93rd Street building was warranted. Hence, in a letter 
dated November 5, 1981 to Gary Gambuti, president of the Hospital, Mr. 
Smithers approved of the sale of the building because he recognized that a 
free-standing alcoholism treatment center had become obsolete. Actually, 
Mr. Smithers did more than approve of the sale of the building, he appears 
to have had a role in seeking a buyer, stating in his letter:

        ...I got a call today from [a broker]... She claims that she... will pay 
$3,000,000 cash for the building.
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I know how hard up St. Luke's-Roosevelt Hospital is and I have no objection 
to the sale of the building. When the Smithers Rehabilitation was set up, 
there was practically no place to send an alcoholic after detoxification for 
rehabilitation in the New York area. There are now quite a few facilities and 
most of them have the advantage of being at least a few miles out of town-so 
there is more chance of outdoor recreation...

        Notwithstanding Mr. Smithers's agreement, the hospital decided not to 
sell at that time.

        Mr. Smithers's understanding that the sale of the East 93rd Street 
building was inevitable is also evidenced by his letter dated October 24, 1983 
to Gambuti. In that letter, Mr. Smithers set forth that he was completing the 
$10,000,000 pledge made in 1971 and that he wanted an endowment 
established. Significantly, and as the majority apparently recognizes, in 
discussing permitted uses of the endowment, no mention is made of the East 
93rd Street building but only of one on East 58th Street.
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        In 1994 Mr. Smithers passed away. About a year later, the hospital 
decided that it wished to do that which Mr. Smithers had previously agreed 
to in 1981, that is, to sell the East 93rd Street building, for which there was 
now a purchaser willing to pay approximately $15,000,000. The hospital 
planned to relocate the rehabilitation portion of the program to its main 
complex after the sale of the building.

        Mr. Smithers's wife, Adele Smithers, the plaintiff in this action, learned 
of the proposed sale in March 1995, when the president of the hospital called 
her in order to cancel a fund raising event that she had been organizing for 
two years. The event, which was to be held in her honor as well as that of her 
deceased husband, aimed to raise funds to enhance the East 93rd Street 
building.

        A complaint by Mrs. Smithers to the Attorney General soon followed, 
leading to an extensive investigation of the hospital's use of the Smithers 
gift. Ultimately the Attorney General determined that the proposed sale of 
the building would not violate the terms of the gift. Pursuant to an 
Assurance of Discontinuance issued by the Attorney General (see, Executive 
Law § 63 [15]), the hospital could sell the building, provided it retained a 
portion of the proceeds for the exclusive use of the treatment program.

        Dissatisfied with the results of the Attorney General's investigation, 
Adele Smithers obtained an order appointing her the special administratrix 
of her husband's estate and in that capacity commenced this action against 
the hospital and the Attorney General. The action sought, inter alia, an 
accounting of gift funds, an order directing the hospital to conform to the 
terms of the gift, and an order precluding it from selling the East 93rd Street 
building. In prosecuting the action, Mrs. Smithers candidly acknowledged 
that neither she nor the estate had any continuing financial interest in, or 
right to exercise any control over, the gift. Supreme Court dismissed the 
complaint, finding that plaintiff lacked standing to prosecute the action. 
This appeal followed.

        During the pendency of this appeal, it is uncontroverted that the 
hospital and the Attorney General entered into a stipulation superceding the 
previously issued Assurance of Discontinuance. This new stipulation 
provided for the hospital to dedicate the entire net proceeds arising from the 
$15,000,000 sale of the building to the Smithers Endowment Fund for the 
treatment of substance abuse, and addressed virtually all of the concerns 
initially voiced 
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by plaintiff. Notwithstanding this, plaintiff continued to voice objection to 
the settlement apparently because it permitted the East 93rd Street building 
to be sold and allowed the hospital to use the funds not just for the 
treatment of alcohol addiction but also for the treatment of other addictions.

        On this appeal, both the hospital and the Attorney General assert that 
Adele Smithers's complaint must be dismissed because she lacks standing. 
The emergent issue, therefore, is whether Adele Smithers, as the 
representative of her husband's estate, has standing to bring this action 
seeking to enforce the terms of a charitable gift given by her husband, the 
funding of which was completed approximately 12 years before this action 
was commenced. Because I believe that plaintiff does not have standing, I 
respectfully dissent.

        In considering the subject of standing, I begin with the observation that, 
when a charitable gift is made, without any provision for a reversion of the 
gift to the donor or his heirs, the interest of the donor and his heirs is 
permanently excluded (see, Associate Alumni v General Theological 
Seminary, 163 N.Y. 417, 422; Stewart v Franchetti, 167 AD 541, 547). 
Accordingly, in the absence of a right of reverter, the right to seek 
enforcement of the terms of a charitable gift is restricted to the Attorney 
General (see, Alco Gravure Inc. v Knapp Found., 64 N.Y.2d 458, 466; Matter 
of DeLong, 169 A.D.2d 1005, 1006 lv denied 77 N.Y.2d 809; Lefkowitz v 
Lebensfeld, 68 A.D.2d 488, 495, affd 51 N.Y.2d 442; Stewart v Franchetti, 
supra see also, Herzog Foundation v University of Bridgeport, 243 Conn 1 
[Sup Ct, Conn. 1997]). As unequivocally stated by the Court of Appeals in 
Alco Gravure Inc. v Knapp Found. (supra), the general rule is that "standing 
to challenge actions by the trustees of a charitable trust or corporation is 
limited to the Attorney-General."

        The majority seeks to avoid the impact of this general rule, pointing out 
that the issue the Court was addressing in Alco Gravure was not whether a 
donor had standing but whether a certain group of beneficiaries had 
standing. While that may be an accurate observation concerning the facts in 
Alco Gravure, it does not diminish or affect the general rule that the Court 
enunciated, that standing is limited to the Attorney General (see, 
Developments in the Law - Nonprofit Corporations, 105 Harv L Rev 1578, 
1597).

        The New York general rule on standing is not only consistent with the 
common-law approach (see, Herzog Foundation v University of Bridgeport, 
supra [after conducting nationwide analysis that included New York case 
law and secondary authority, concluded that donors do not have standing at 
common law]; see also, Charitable Trusts, 21 New Eng L Rev 131, 137), but 
also with the approach taken by the Restatement of Trusts [Second] (see, 
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§§391 [e] & [f]). With regard to this rule, one commentator has noted that, 
where funds are given for a charitable purpose, without a reservation of 
rights:

        [t]here is no property interest left in the settlor or his heirs, devises, 
next of kin, or legatees. The settlor or his successors may have a sentimental 
interest in seeing that his wishes are respected, but no financial [interest].. 
which the law recognizes... and hence neither he nor they are as a general 
rule permitted to sue the trustees to compel them to carry out the trust... 
The better reasoned cases refuse to permit the settlor during his lifetime, or 
his successors after his 
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death, to sue merely as settlor or successors to compel the execution of the 
charitable trust. (Bogert, Trusts and Trustees, 2nd ed, rev, chap 21, 415 at 
53).

        In holding that standing is generally restricted to the Attorney General, 
our courts have pointed out that a limited standing rule is necessary to 
protect charitable institutions from "vexatious litigation" by parties who do 
not have a tangible stake in the outcome of the litigation (Alco Gravure Inc. v 
Knapp Found., supra at 466; Matter of DeLong, supra at 1006). While the 
majority believes that this concern does not apply to Mrs. Smithers because 
her motives are altruistic (and I agree that they are), the limited standing 
rule enunciated by our Court of Appeals is a prophylactic one that does not 
permit a case-by-case inquiry into the subjective motivations of the party 
commencing the action. Rather, it focuses on the actual interest of the party 
and here Mrs. Smithers has herself conceded "that [she] ha[s] absolutely 
nothing to gain personally as a result of this lawsuit."

        Notwithstanding the foregoing, plaintiff argues that donor standing, qua 
donor, is statutorily authorized by Not-For-Profit Corporation Law (N-PCL) 
§ 522. Plaintiff's position is without merit. Section 522 of the N-PCL sets 
forth the procedure a donee institution must follow when it seeks to have 
gift restrictions released. Specifically, subdivision (a) provides:

        With the consent of the donor in a writing acknowledged by him, the 
governing board may release, in whole or in part, a restriction imposed by 
the applicable gift instrument on the use or investment of an institutional 
fund.

        Plaintiff contends that, since the consent of the donor is required when 
an institution seeks to release gift restrictions, by necessary implication the 
statute grants the donor and his estate the right to take the initiative and 
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commence an action to enforce the terms of the gift. Further consideration 
of the matter, however, shows otherwise.

        Section 522 of the Not-For-Profit Corporation Law was modeled after 
section 7 of the Uniform Management of Institutional Funds Act (UMIFA) 
(see, Wyckoff, Practice Commentaries, McKinney's Cons Laws of NY, Book 
37, N-PCL C522 at 190). In the comment to section 7, the drafters of UMIFA 
expressly provided that the donor of a completed gift would not have 
standing to seek enforcement of its terms, stating:

        The donor has no right to enforce the [gift] restriction, no interest in the 
fund and no power to change the eleemosynary beneficiary of the fund. He 
may only acquiesce in a lessening of a restriction already in effect (UMIFA, § 
7, comment, 7A U.L.A. 504 [1999].

        When viewed against this backdrop it becomes apparent that, although 
section 522 may require the institution to obtain a donor's consent when it 
seeks to release gift restrictions, it does not confer standing upon a donor, 
and certainly not upon his estate, to affirmatively seek enforcement of those 
restrictions, a right that is the Attorney General's (see, Herzog Foundation v 
University of Bridgeport, 243 Conn 1, supra).1

        The majority nevertheless asserts that donor standing, qua donor, was 
recognized 
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by our Court of Appeals in Associate Alumni v General Theological Seminary 
(163 N.Y. 417). It then goes one very significant step further, and asserts 
that, not only did Mr. Smithers have standing merely by virtue of his status 
as the donor of the gift, but that his standing somehow devolved to plaintiff 
as the. representative of his estate. The majority's reliance upon Associate 
Alumni for these views is misplaced.

        Examination of Associate Alumni shows that the alumni of a seminary 
contributed money for the endowment of a professorship on certain 
specified conditions. In doing so, however, the alumni retained significant 
rights, including the right of nomination on the expiration of the term of the 
professor and the right to assign the income from the endowment to an 
acting professor if the office became vacant. The alumni were also entitled to 
be furnished with an annual statement concerning the endowment funds 
and could alter the conditions of the endowment by joint action of the 
trustees of the seminary and themselves (see, 26 App Div 144). When a 
dispute arose concerning the term of the professorship, the alumni, via a 
corporation they had formed, commenced suit.
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        Initially, although the Court of Appeals permitted the action to proceed, 
it did not, as the majority claims, hold that a donor has standing to seek 
enforcement of the terms of a gift merely because of its status as donor. 
Rather, the Court held that the alumni association had sufficient standing 
"as donor and possessor of the right to nominate to the professorship... 
[emphasis added]" (163 N.Y. 417, supra at 422). Therefore, properly read, 
Associate Alumni held only that, where a donor has retained significant 
rights to control the charitable gift, it has standing to seek enforcement of 
the terms of the gift. Significantly, others who have considered Associate 
Alumni have similarly concluded that it represents an exception to the 
general rule restricting standing to the Attorney General (see, Smith v 
Thompson, 266 Ill App 165, 180; Charities, N.Y. Jur2d § 41 at 236). Thus, 
contrary to the majority's position, Associate Alumni does not establish 
donor standing qua donor.

        Any question as to this interpretation is resolved by the Court of 
Appeals' citation to section 744 of 2 Perry on Trusts (see, Associate Alumni v 
General Theological Seminary, supra at 422). The 1899 version of that 
treatise (published one year before the Court's decision), restates the 
common-law rule that, once a charitable gift is given, the "[h]eirs and 
personal representatives of a donor have no beneficial interest reverting or 
accruing to themselves from the breach or non-execution of a trust for a 
charitable use." A fortiori, persons having no beneficial interest in a 
completed gift fail to have a basis for a grant of standing.2

        Distilled to their essentials, what emerges from the foregoing authorities 
is that there are three rules governing standing in this genre of litigation. 
First, a donor does not have standing to seek enforcement of a gift merely 
because he is the 
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donor. Second, a donor who has retained certain rights to control the gift, 
i.e., a 'right to make staff appointments or exercise other decision-making 
authority concerning the use of the gift, may very well have standing. Third, 
the donor or his heirs may also have standing if the gift reverts to the donor 
or his heirs upon the failure to use the gift for its intended purpose. The 
corollary to these rules is that the estate will lack standing if it has no 
interest in the gift after the donor's death, i.e., there is no provision for the 
gift, upon misuse, to revert to the estate. Bearing these rules in mind, the 
fundamental flaw in the majority's grant of standing in this case becomes 
evident.

        The principal focus of the majority's analysis centers upon the question 
of whether Mr. Smithers had standing to commence an action. As to this 
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question, I agree with the majority that Associates Alumni supports the view 
that he did since he seems to have retained the right to make appointments 
to key staff positions. This observation, however, is irrelevant to the question 
presented on this appeal. Here, we are not required to determine whether 
Mr. Smithers would have had standing, but whether his estate has standing.

        With regard to this issue, and applying the rules of standing noted 
above, it is uncontroverted that the estate was not the donor of the gift. 
Thus, even if pure donor standing were recognized (as the majority 
concludes), this could not be a basis for granting standing to Mr. Smithers's 
estate. Next, to the extent that Mr. Smithers may have had standing based 
upon his right to exercise discretionary control over the gift, i.e., via the right 
to appoint key staffing positions (see, Associate Alumni v General 
Theological Seminary, supra), that right was personal to him, abated upon 
his death, and did not devolve to his estate (cf., EPTL 7-2.3[a]; see, Wier v 
Howard Hughes Medical Institute, 407 A.2d 1051 [Delaware]). Hence, as 
plaintiff concedes that the estate has no right to exercise control over the 
gift, this may not be a basis of standing. Finally, since it is uncontroverted 
that the estate does not have a right of reverter in the gift or, in fact, any 
right to control the gift by way of appointment to staff positions or 
otherwise, it follows that there is no retained interest that could support a 
claim of standing. In view of this, I fail to perceive the legal basis for the 
majority's grant of standing to plaintiff.

        To all of this, the majority responds: "We have seen no New York case in 
which a donor attempting to enforce the terms of his charitable gift was 
denied standing to do so." It seems to me that this is hardly a basis upon 
which to grant standing to a decedent's estate, especially in view of all of the 
countervailing authority.

        If there were any doubt as to the foregoing analysis, it seems to me that 
such doubt is resolved by N-PCL 522 (b). As indicated, subdivision(a) of N-
PCL 522 requires an institution to obtain the consent of the donor in order 
to release gift restrictions. Where, however, the donor's consent cannot be 
obtained by reason of his death, subdivision(b) merely requires the 
institution to apply to either the Supreme Court or Surrogate's Court 
(depending on the circumstances) for a release, and to notify the Attorney 
General of the application (see, N-PCL 522 [b]).

        Significantly, the statute does not require the estate of a deceased donor 
to be made a party to the application. Nor does the statute even require that 
the estate be given notice of the application. If the estate's consent to the 
application is not required (and, as noted, there is not even a notification 
requirement), it is self-evident that the estate does not have standing to 
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interpose itself, via an independent action, in what is, statutorily, a matter 
between the court, the Attorney General, and the charitable institution (cf., 
Matter of Swan, 237 A.D. 454, affd sub nom Matter of St. John's Church of 
Mt. Morris, 263 N.Y. 638 [in an action to release gift restrictions, heirs of 
donor were not necessary parties since there was no right of reverter]; see 
also, Weir v Howard Hughes Medical Institute, supra [administrator of 
estate does not have standing to enforce the terms of a gift made by his 
decedent]).

        The inappropriateness of permitting plaintiff to interpose herself in 
these circumstances is also highlighted by Executive Law § 63(15). This 
section provides that:

        In any case where the attorney general has authority to institute a civil 
action or proceeding in connection with the enforcement of a law of this 
state, in lieu thereof he may accept an assurance of discontinuance of any act 
or practice in violation of such law from any person engaged or who has 
engaged in such act or practice.

        Exercising their statutorily-granted authority, two successive Attorney 
Generals have entered into agreements with St. Luke's-Roosevelt Hospital 
Center concerning the direction of the charitable gift at issue. This action, no 
matter how viewed, seeks to set aside those agreements. The second of those 
agreements, via an assurance of discontinuance, addresses all of the issues 
concerning Mr. Smithers's gift, including a return of all monies that were 
diverted from their intended uses. The agreement further requires that it be 
submitted to Supreme Court for approval. What is evident is that the 
Attorney General and the hospital are following the precise statutory 
mandates found in Executive Law § 63 (15) and N-PCL 522 (b). By 
determining that plaintiff may pursue the instant action, the majority 
necessarily concludes that a decedent's estate, which has no interest in a gift, 
may prevent the New York State Attorney General from exercising his 
discretion in determining how to prosecute alleged violations of law. This, it 
seems to me, is incongruous with the aforementioned statutes (see, People v 
Bunge Corporation, 25 N.Y.2d 91).

        In the end, the majority holds that a donor's estate has standing to 
commence an enforcement action against a charitable institution to which 
the donor contributed. The authorities I have cited establish that primary 
responsibility in this area is reposed in the Attorney General, and there is no 
authority supporting the majority's position that a donor's estate, in the 
absence of some continuing right in relation to the gift, has standing to 
enforce the terms of the gift.
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        Accordingly, I vote to affirm the order dismissing the complaint.

---------------

NOTES:

1. The reason that the drafters of UMIFA sought to preclude any affirmative 
right of enforcement was to avoid the potential negative tax implications 
that would befall a donor if the rule were otherwise (see, Herzog Foundation 
v University of Bridgeport, supra at 14).

2. Although the majority believes that Associate Alumni's citation to Mills v 
Davison (54 N.J. Eq. 659 [New Jersey]) supports the conclusion that our 
Court of Appeals adopted a pure donor standing rule, it does not. The rule in 
New Jersey both before and after Mills has been that a donor generally lacks 
standing (see, Ludlam v Higbee, 11 N.J. Eq. 342; Leeds v Harrison, 72 A.2d 
371). In fact, in Leeds (supra at 380) the court specifically noted that there 
was standing in Mills not because plaintiffs were the donors but because 
they were cestui que trust, which means: "he for whose benefit the trust was 
created" (see, Black's Law Dictionary, 7th ed.).

---------------
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Opinion 907 (2/2/12) 
 
 
Topic: Protecting anonymity of client 
 
Digest: An attorney may agree to make an anonymous donation on behalf of a client, and must 
protect the confidentiality of the identity of a client when asked by the client to do so, provided 
the request does not involve the lawyer in prohibited conduct. 
 
Rules: 1.4, 1.6(a)(3), 1.6(b)(6), 1.15(a), (b), (c), 4.1,  8.4(a),(b), (c) 
 
 
QUESTION 

 
1. May an attorney may make a charitable donation on behalf of a client and maintain the 
client’s anonymity at the client’s request, and may the attorney use the attorney’s escrow account 
to make the donation? 

 
FACTS 
 
2. The inquirer is an attorney whose client seeks to make an anonymous donation to a 
charity. The client would like to place the money in an escrow account under the attorney’s 
control, and then have the attorney forward the payment of the donation to the recipient. The 
client has instructed the attorney not to reveal the client’s identity so that the client may remain 
anonymous. 
 
OPINION 

3. Rule 1.6 bars lawyers from revealing confidential information without client consent 
unless otherwise authorized by the Rule. “Confidential Information” is defined in Rule 1.6(a)(3) 
as follows: 

“Confidential information” consists of information gained during or relating to 
the representation of a client, whatever its source, that is (a) protected by the 
attorney-client privilege, (b) likely to be embarrassing or detrimental to the client 
if disclosed, or (c) information that the client has requested be kept confidential. 
“Confidential information” does not ordinarily include (i) a lawyer’s legal 
knowledge or legal research or (ii) information that is generally known in the 
local community or in the trade, field or profession to which the information 
relates. (Emphasis added.) 



4. The attorney has a duty under Rule 1.6(a) (3)(c) to follow the client's direction because 
the client’s identity in making an anonymous donation is “information that the client has 
requested be kept confidential.”  The attorney must therefore maintain the confidentiality of the 
information unless authorized or required to disclose it.  

5. That protecting the identity of a client who has not consented to disclosure is an 
attorney's duty has previously arisen before for this Committee, under the Code of Professional 
Responsibility in effect prior to April 1, 2009.  In N.Y. State 645(1993), this Committee 
addressed the conflict between legally mandated disclosure obligations and the attorney’s duty to 
protect a client’s identity. Specifically, N.Y. State 645 “discusses the obligations of a lawyer who 
contemplates accepting a position that might involve the disclosure of certain information about 
the lawyer's clients — the name of the client and, implicitly, the fact of the representation….”  
The Committee applied DR 4-101(B) requiring an attorney to protect “confidences” and 
“secrets.”  

6. The request for anonymity and the duty to protect information the client request to be 
kept confidential, does not alone allow the attorney to make the donation if it were unlawful to 
do so. The attorney must be careful not to mislead as to the identity of the donor, for example by 
identifying the donor as the lawyer’s trust account.  Rule 4.1 bars attorneys from knowingly 
making a false statement of fact or law to a third person.   Rule 8.4(b) prohibits engaging in 
“illegal conduct that adversely reflects on the lawyer’s honesty, trustworthiness, or fitness as a 
lawyer.” Rule 8.4(c) prohibits “conduct involving dishonesty, fraud, deceit, or 
misrepresentation.”  The inquirer has not presented us with any specific reason to believe that 
unauthorized disclosure of the client’s identity could be legally mandated here, but it is not 
difficult to imagine that the donor’s identity may be required to ensure that the donation is lawful 
(e.g., is not from an improper foreign source, does not evade disclosure or donation limits, etc.). 
Rule 1.6(b)(6) permits lawyers to make disclosures when required to do so by law.1  

7. Because circumstances may arise that require the attorney to make a disclosure of the 
client’s identity, the attorney should make sure that the client understands that the attorney may 
not be able to keep his identity secret and that the client still wants to go ahead with the donation 
knowing the risk.  See Rule 1.4(b) (“A lawyer shall explain a matter to the extent reasonably 
necessary to permit the client to make informed decisions regarding the representation”).    

 
1  See also, e.g., Association of the Bar of the City of New York, Reforming New York State’s Financial 
Disclosure Requirements For Attorney-Legislators: Report On Legislation By The Committee On State Affairs, The 
Committee On Government Ethics And The Committee On Professional Responsibility, dated January 2010, 
available at http://www.nycbar.org/pdf/report/uploads/20071850-
ReformingNYSFinancialDisclosureRequirements.pdf. In pertinent part, the report stated that “[w]hile “information” 
may include the identity of a client, courts have found that revealing client identities does not breach ethical 
obligations because attorneys may be obligated or permitted by law to provide this information.” Id., citing U.S. v. 
Legal Services for New York City, 100 F. Supp 2d 42, 47 (D.D.C. 2000).  “Indeed,” the report continues, “Rule 
1.6(b)(6) permits a lawyer to reveal information when required to comply with a law and courts have noted that such 
a legal obligation would override any claimed ethical duty of secrecy to a client.” Id., citing U.S. v. Hunton & 
Williams, 952 F. Supp. 843, 856 (D.D.C. 1997). 
 
 

http://www.nycbar.org/pdf/report/uploads/20071850-ReformingNYSFinancialDisclosureRequirements.pdf
http://www.nycbar.org/pdf/report/uploads/20071850-ReformingNYSFinancialDisclosureRequirements.pdf


8. Whether the attorney may use his escrow account in connection with the proposed 
anonymous donation invokes Rules 1.15(a) and (b).  Rule 1.15 provides for a trust account 
holding “funds belonging to another person incident to the lawyer’s practice of law…". In view 
of the use of the word client in this question we assume that the making of the donation is 
incident to the practice of law.  (If that were not the case, it may be necessary for the attorney to 
set up a separate account to receive the funds and make the donation.  See Comment [5] to Rule 
1.15.) In general, the attorney must receive the client’s funds into an attorney trust or escrow 
account and not commingle the funds with the attorney’s own funds or the funds of any other 
client.  Rule 1.15(c) requires the attorney to provide the client a receipt and to maintain 
appropriate books and records.  As discussed above, to avoid misleading the recipient, the lawyer 
must make sure that the recipient knows that the donation is anonymous, and not actually from 
the lawyer. 

 
CONCLUSION 

9. A lawyer has a duty to maintain the confidentiality of a client’s identity at the request of 
the client, and provided the lawyer does not knowingly make any false statement and segregates 
the client funds in a properly documented attorney escrow account, the lawyer may use the 
lawyer’s escrow account for the purpose of making an anonymous charitable donation on behalf 
of the client, provided the lawyer has satisfied himself that the contemplated donation is not 
illegal or otherwise prohibited by law. 

(15-11) 
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Frequently Asked Legal Ethics
Questions

A review of the inquiries made to the Committee’s Ethics Hotline

has shown that certain legal ethics questions occur more often

than others. Accordingly, the Committee has prepared a set of

answers to frequently asked questions for the general edi�cation

of the Bar. The answers provide only an introduction to the topics

discussed. Before taking any action, a lawyer should conduct

more extensive research, consulting at a minimum relevant court

decisions, the Committee’s formal opinions, and the opinions of

the Professional Ethics Committees of the New York State Bar

Association, the New York County Lawyers' Association, and the

Nassau County Bar Association.

Select a topic, or scroll down to view the entire FAQ:
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Successive Adverse Representation
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Simultaneous Representation of Multiple Clients

Q. May a lawyer simultaneously represent multiple clients

with con�icting interests?

A. Rule 1.7 of the New York Rules of Professional Conduct

("Rules"), 22 N.Y.C.R.R §1200.7, governs the answer to this

question.

Rule 1.7(a) provides in pertinent part that except as permitted by

Rule 1.7(b) (discussed below), “a lawyer shall not represent a
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client if a reasonable lawyer would conclude that . . . the

representation will involve the lawyer in representing di�ering

interests.” Rule 1.7(a)(1).

Even when two or more clients have “di�ering interests,” the

a�ected clients may be able to waive the con�ict and consent to

the attorney’s simultaneous representation. Such waiver and

consent are e�ective if three conditions are met:

1. the lawyer reasonably believes that she will be able to

provide competent and diligent representation to each

a�ected client;

2. the representation is not prohibited by law; [and]

3. the representation does not involve the assertion of a claim

by one client against another client represented by the

lawyer in the same litigation or other proceeding before a

tribunal. . . .

Rule 1.7(b). If these conditions are satis�ed, a lawyer may

simultaneously represent clients notwithstanding a con�ict only if

“each a�ected client gives informed consent con�rmed in

writing.” Rule 1.7(b)(4).

Absent consent, when a lawyer represents a client in one matter,

he may not be adverse to that client in a di�erent matter, even if

the two matters are wholly unrelated. See Rule 1.7, Cmt. [6].

Rule 1.8 provides an additional caveat for attorneys involved in

representing multiple clients simultaneously. “A lawyer who

represents two or more clients shall not participate in making an

aggregate settlement of the claims of or against the clients,

absent court approval, unless each client gives informed consent

in a writing signed by the client.” Rule 1.8(g). See also N.Y. City

2009-6 (before binding multiple clients to an aggregate

settlement, a lawyer has a nonwaivable obligation to obtain the

informed consent of every a�ected client).

With respect to aggregate settlements, Rule 1.8 (g) further

provides that informed client consent requires disclosure to each

client of “the existence and nature of all the claims involved and

of the participation of each person in the settlement.” In addition,

Rule 1.8 requires that consent to the aggregate settlement be “in

a writing signed by the client.” In contrast, under Rule 1.7, the
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requisite consent need only be “con�rmed in writing,” as de�ned

by Rule 1.0(e).

Rule 1.0 de�nes various terms used in Rules 1.7 and 1.8 as

follows:

Con�rmed in Writing

“Con�rmed in writing” denotes (i) a writing from the

person to the lawyer con�rming that the person has

given consent, (ii) a writing that the lawyer promptly

transmits to the person con�rming the person's oral

consent, or (iii) a statement by the person made on the

record of any proceeding before a tribunal. If it is not

feasible to obtain or transmit the writing at the time

the person gives oral consent, then the lawyer must

obtain or transmit it within a reasonable time

thereafter. (Rule 1.0(e))

Di�ering Interests

“Di�ering interests" includes every interest that will

adversely a�ect either the judgment or the loyalty of a

lawyer to a client, whether it be a con�icting,

inconsistent, diverse, or other interest. (Rule 1.0(f))

Reasonable or Reasonably

“Reasonable” or “reasonably,” when used in relation to

conduct by a lawyer, denotes the conduct of a

reasonably prudent and competent lawyer. When used

in the context of con�ict of interest determinations,

"reasonable lawyer" denotes a lawyer acting from the

perspective of a reasonably prudent and competent

lawyer who is personally disinterested in commencing

or continuing the representation. (Rule 1.0(q))

Reasonable Belief

“Reasonable belief” or “reasonably believes,” when

used in reference to a lawyer, denotes that the lawyer

believes the matter in question and that the

circumstances are such that the belief is reasonable.

(Rule 1.0(r))
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Informed Consent

“Informed consent” denotes the agreement by a

person to a proposed course of conduct after the

lawyer has communicated information adequate for

the person to make an informed decision, and after

the lawyer has adequately explained to the person the

material risks of the proposed course of conduct and

reasonably available alternatives.

The prohibition against con�icts in the representation of multiple

clients furthers a number of salutary objectives. As explained by

the New York Court of Appeals, the prohibition safeguard[s]

against not only violation of the duty of loyalty owed the client,

but also against abuse of the adversary system and resulting

harm to the public at large.

Greene v. Greene, 47 N.Y.2d 447, 451 (1979) (citations omitted).

An attorney who has failed to recognize or ignores the existence

of an impermissible con�ict involved in the simultaneous

representation of multiple clients may be disquali�ed from

representing all of the clients. “‘[A]n attorney who undertakes the

joint representation of two parties in a lawsuit [should] not

continue as counsel for either one after an actual con�ict of

interest has arisen’ because continued representation of either or

both parties would result in a violation of the ethical rule

requiring an attorney to preserve a client's con�dences or the

rule requiring an attorney to represent a client zealously.” Sidor v.

Zuhoski, 261 A.D.2d 529, 530 (2d Dep't 1999) (quoting In re H.

Children, 160 Misc. 2d 298, 300 (Fam. Ct. 1994)) (citation omitted).

Multiple representation can therefore cause serious hardship to

one or more clients if a lawyer is forced to withdraw after having

performed signi�cant legal services. (The same is true for

unforeseeable con�icts "thrust upon" an attorney, through no

fault of the lawyer, in the course of representing two or more

clients. If such a con�ict arises and the clients refuse to consent

to simultaneous representation, the lawyer must withdraw from

representing one or more of the clients. See N.Y. City 2005-5.)

Before representing multiple clients with actual or potentially

con�icting interests, a lawyer must adequately explain to each

client the implications of the common representation and

otherwise provide information su�cient to permit each client to

appreciate the signi�cance of the potential con�ict and its
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possible e�ect on the attorney’s ability to exercise independent

professional judgment on behalf of the clients. The lawyer should

accept or continue employment only if each client consents to the

representation. See Anderson v. Nassau County Dep't of

Corrections, 376 F. Supp. 2d 294, 299 (E.D.N.Y. 2005) (holding that

an attorney has an a�rmative obligation to disclose and explain a

con�ict and to obtain consent). The sophistication of the client is

a factor in determining the e�ectiveness of the client’s consent.

See N.Y. City 2001-2 (“A client represented by other counsel or in

house counsel in connection with the waiver may more readily

comprehend the possible e�ects on loyalty and con�dentiality of

the simultaneous adverse representation. To be sure,

sophisticated corporate and institutional clients can consent to

con�icts which might be non-consentable in cases involving

unsophisticated lay clients who are not represented by

independent counsel in connection with the consent.").

It may be easier to obtain waivers of con�icts in a non-litigation

context than in the context of litigation. See id. (“[A] lawyer may

represent one client in a transaction with a concurrent client in

another matter, with disclosure and informed consent, so long as

a ‘disinterested lawyer would believe that the lawyer can

competently represent the interests of each.’ A lawyer may also

represent multiple parties in a single transaction where the

interests of the represented clients are generally aligned or not

directly adverse, with disclosure and informed consent, so long as

the ‘disinterested lawyer’ test is satis�ed. Satisfaction of the

‘disinterested lawyer’ test in a non-litigation context will depend

on an evaluation of the circumstances of the simultaneous

representations. . . .”).1

A lawyer's possession of con�dential information of one client

that may be relevant to a matter the lawyer is handling for

another client does not automatically create a con�ict of interest.

The existence or absence of a con�ict will depend on whether the

lawyer is able to avoid using one client’s con�dential information

in the representation of another client and whether possession of

that information may reasonably a�ect the lawyer’s independent

professional judgment in the representation of the other client.

See N.Y. City 2005-2.

Back to Top
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Successive Adverse Representation

Q. When may a lawyer represent a client with interests

adverse to those of a former client?

A. Successive representation is permitted when there is no

con�ict between the interests of the former and current clients

(under Rule 1.9) or when written waiver of the con�ict has been

obtained. Under Rule 1.9, all con�icts arising out of successive

adverse representation may be waived by “informed consent,

con�rmed in writing” by the former client. But see N.Y. State 829

(oral waivers obtained before April 1, 2009 need not

subsequently be con�rmed in writing).

Where successive representation is permitted, Rule 1.9 requires

attorneys to refrain from disclosing the con�dences of their

former clients or otherwise using them to the disadvantage of

those clients. The following discussion pertains to lawyers in

private practice only. Rule 1.11 governs con�icts involving

government lawyers and should be consulted for guidance in

addressing con�icts in those circumstances.

Prior representation, “Substantially related” and “materially

adverse”

In some instances, there may be a threshold question of whether

there has been a prior representation, i.e., whether the attorney

“formerly represented” a person as a client in an earlier matter.

SeeWorld Hill Ltd. v. Saar, No. 116916/07, 2009 NY Slip Op.

52289U, at *4 (N.Y. Sup. Ct. Nov. 6, 2009) (�nding no con�ict

under 1.9 where no attorney-client relationship was formed in

the prior, allegedly substantially related matter). In World Hill, the

court denied a disquali�cation motion based on an alleged prior

representation, holding that “[i]t is well settled that ‘[t]o

determine whether an attorney-client relationship exists, a court

must consider the parties’ actions. An attorney-client relationship

is established when there is an explicit undertaking to perform a

speci�c task. While the existence of the relationship is not

dependent upon the payment of a fee or an explicit agreement, a

party cannot create the relationship based on his or her own

beliefs or actions'." Id. at *3 (quoting Pelligrino v. Oppenheimer &

Co., 49 A.D.3d 94, 99 (1st Dep't 2008)) (second alteration in

original).
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The second inquiry is whether the current and prior

representations involve the same or a “substantially related

matter.” See Rule 1.9(a), 1.9(b). The comments to Rule 1.9 explain

that “[m]atters are substantially related” if they involve the same

transaction or legal dispute or if, under the circumstances, a

reasonable lawyer would conclude that there is otherwise a

substantial risk that con�dential factual information that would

normally have been obtained in the prior representation would

materially advance the client’s position in the subsequent

matter.See Rule 1.9, Comment [3]. The comments further note

that the passage of time may be relevant in determining whether

matters are substantially related, as “[i]nformation acquired in a

prior representation may have been rendered obsolete.” Id.

Moreover, information that has been disclosed to the public or

other adverse parties “ordinarily will not be disqualifying.” Where

a client is an organization, “knowledge of speci�c facts . . .

relevant to the matter in question” will generally preclude

representation, while “general knowledge of the client’s policies

and practices” will not. Id.

A third consideration is whether the former client’s “interests are

materially adverse” to those of the prospective client. Rule 1.9(a),

1.9(b)(1). This is also a fact-speci�c inquiry. See e.g., Tekni-Plex,

Inc. v. Meyner & Landis, 89 N.Y.2d 123 (1989) (holding that

interests of acquired corporation were materially adverse to

interests of selling shareholder in a post-sale dispute regarding

the corporation's pre-sale environmental compliance).

There is no prohibition or restriction on successive adverse

representations involving unrelated matters or related matters

where the interests of the former and current clients are not

materially adverse.

The Individual Lawyer's Role in the Prior Matter

If both the “substantially related” and “materially adverse” prongs

are satis�ed, a lawyer must next consider the extent of her

involvement or connection to the prior matter. Pursuant to Rule

1.9(a), where the lawyer herself has represented the former

client, she may not take on the new matter unless the former

client “gives informed consent, con�rmed in writing.” Moreover,

pursuant to Rule 1.10, Imputation of Con�icts of Interest, no

lawyer associated with the con�icted lawyer may accept the

engagement. Rule 1.10(a) ([w]hile lawyers are associated in a �rm,
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none of them shall knowingly represent a client when any one of

them practicing alone would be prohibited from doing so by Rule

. . . 1.9, except as otherwise provided therein”).

To obtain the informed consent required by the rule, a lawyer

must adequately explain to the former client "the material risks

of the proposed course of conduct and reasonably available

alternatives.” Rule 1.0(j).

Con�rmation in writing must be obtained or transmitted “at the

time the person gives oral consent” or “within a reasonable time

thereafter.” Rule 1.0(e). This con�rmation can take one of several

forms under the rules:

(i) a writing from the person to the lawyer con�rming

that the person has given consent,

(ii) a writing that the lawyer promptly transmits to the

person con�rming the person’s oral consent, or

(iii) a statement by the person made on the record of

any proceeding before a tribunal.

Rule 1.0(e). A “writing” under the rules denotes a “tangible or

electronic record of a communication” and broadly includes

“handwriting, typewriting, printing photocopying, photography,

audio or video recording and email.” Rule 1.0(x).

Switching Firms

Con�ict issues involving successive adverse representation often

arise after a lawyer switches �rms and her prior law �rm

represented a client adverse to a current or prospective client of

her new �rm.

This situation requires examination of the lawyer’s involvement in

the prior law �rm’s representation of the former client in order to

determine whether the former client’s informed consent is

necessary to permit the lawyer and/or her new �rm to continue

representing a current client or to undertake the representation

of a new client. See Silver Chrysler Plymouth, Inc. v. Chrysler

Motors Corp. 518 F.2d 751, 756 (2d Cir. 1975) ( construing the

predecessor rule; the test di�erentiates between "lawyers who

become heavily involved in the facts of a particular matter and
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those who enter brie�y on the periphery for a limited and speci�c

purpose relating solely to legal questions.").

Rule 1.9(b) provides that where “a �rm with which the lawyer

formerly was associated had previously represented” the former

client and "the lawyer had acquired” con�dential information, as

speci�ed in Rule 1.6 and Rule 1.9(c), discussed supra, the lawyer

may not engage in a subsequent “substantially related” and

“materially adverse” representation unless the former client

“gives informed consent con�rmed in writing.”

Moreover, where the newly-associated lawyer is barred from the

representation, the lawyer's �rm is too. Pursuant to the

imputation provisions of Rule 1.10(c), “[w]hen a lawyer becomes

associated with a �rm, the �rm may not knowingly represent a

client in a matter that is the same as or substantially related to a

matter in which the newly associated lawyer, or a �rm with which

that lawyer was associated, formerly represented a client whose

interests are materially adverse to the prospective or current

client, unless the newly associated lawyer did not acquire any

information protected by Rule 1.6 or Rule 1.9(c) that is material to

the current matter.”

Lawyer’s obligations if representation is permitted and

undertaken.

Where a successive representation is permitted, certain

obligations to a former client remain. Under Rule 1.9(c)(2), a

lawyer may not reveal con�dential information of the former

client protected by Rule 1.6 except as the Rules otherwise permit

or require with respect to a current client.

(Emphasis added.) “Con�dential information,” as de�ned by Rule

1.6, is not limited exclusively to privileged information, but rather

consists of information gained during or relating to the

representation of a client, whatever its source, that is

(a) protected by the attorney-client privilege, (b) likely

to be embarrassing or detrimental to the client if

disclosed, or (c) information that the client has

requested to be kept con�dential.

Rule 1.6. Rule 1.9 not only prohibits the disclosure of this

information, it also provides that a lawyer may not
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use con�dential information of the former client

protected by Rule 1.6 to the disadvantage of the

former client, except as these Rules would permit or

require with respect to a current client or when the

information has become generally known.

Rule 1.9(c)(1) (emphasis added.) See alsoJamaica Pub. Serv. Co. v.

AIU Ins. Co., 92 N.Y.2d 631, 637-38 (1998) (noting exception to

client information that is generally or publicly known under

former DR 5-108(A)(1).) The prohibition against use of con�dential

information remains fully applicable even if the lawyer is able to

use the information without disclosing it to others.

Back to Top

Withdrawal and the Retention of Client Files When a
Client Fails to Pay the Lawyer's Fees

Q. When a client fails to pay its legal bills, may a lawyer

withdraw from the representation, and if so, how? Can the

lawyer retain the �le until the bills are paid? Even after bills

are settled, may a lawyer refuse the client access to portions

of the �le?

A. General summary. A lawyer generally may withdraw from the

representation when the client fails to pay the lawyer's fees, but

must take steps to the extent reasonably practicable to avoid

foreseeable prejudice to the rights of the client. See Rule 1.16(c)

(5), (e). In litigation proceedings, court rules commonly require

consent of court before withdrawing. The exercise of retaining

liens has been approved as an ethical matter, but their precise

contours are questions of law, not ethical command. The client is

presumptively a�orded full access to the attorney’s entire �le,

with narrow exceptions.

Deliberate disregard of fee agreement required . Rule 1.16(c)(5)

provides:

Except as stated in paragraph (d), a lawyer may

withdraw from representing a client when . . .

(5) the client deliberately disregards an agreement or

obligation to the lawyer as to expenses or fees. . .
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Rule 1.16 (c)(5). The requirement that the client "deliberately

disregard" an obligation to pay fees and expenses means that the

failure must have been conscious, not inadvertent, and not de

minimis in either amount or duration. See N.Y. State 598 (1989).

In that connection, a number of courts and ethics opinions have

found that prior to withdrawal for nonpayment of fees, a lawyer

�rst must ask the client to honor her payment obligations and

warn the client that the lawyer will withdraw unless the fees are

paid. See ABA/BNA Lawyers' Manual on Professional Conduct

31:1108 (2006); see also N.Y. State 598 (1989) (attorney must

provide "clear notice to the client of the attorney's desire to

withdraw"). In addition, when a client has a bona �de dispute

with her lawyer regarding the amount of the fees due and owing,

some courts have suggested that the dispute should not be

regarded as a deliberate disregard of the client's obligations. See

Dar v. Nadel & Assocs., P.C., 2004 N.Y. Slip Op. 51390(U), at *4

(N.Y.City Civ. Ct. Kings County No. 3379/04, 2004), available at

2004 WL 2624612 (“[d]isputing the amount owed is not a refusal

to pay”).

Duties upon withdrawal . Where withdrawal is permitted, the

Rules provide that

upon termination of representation, a lawyer shall take steps, to

the extent reasonably practicable, to avoid foreseeable prejudice

to the rights of the client, including giving reasonable notice to

the client, allowing time for employment of other counsel,

delivering to the client all papers and property to which the client

is entitled, promptly refunding any part of a fee paid in advance

that has not been earned and complying with applicable laws and

rules.

Rule 1.16(e). Further, in litigation matters, permission of court is

required as a matter of course under applicable rules of

procedure, seee.g., N.Y. C.P.L.R. 321(b), which are incorporated

into the Rules. See Rule 1.16(d) ("If permission for withdrawal

from employment is required by the rules of a tribunal, a lawyer

shall not withdraw from employment in a matter before that

tribunal without its permission. When ordered to do so by a

tribunal, a lawyer shall continue representation notwithstanding

good cause for terminating the representation.").

Retaining liens . Retaining liens provide certain rights to retain,

until the lawyer's fees and expenses are paid, a client's papers,
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money, and other property that have come into the lawyer's

possession in the course of the lawyer's professional

employment. Ethics opinions have approved the exercise of a

retaining lien to the extent such a lien is permitted by law. See,

e.g.,N.Y. City 82-74 (�le); N.Y. State 567 (1984) (money); N.Y.

County 678 (general but restricted right); Nassau County 90-5

(wills while client is alive); see also Rule 1.15(c)(4) (requiring return

of property "that the client … is entitled to receive"); Rule 1.8(i)(1)

(charging liens permitted).

“Because the retaining lien is such a powerful weapon, both

ethics committees and courts have placed limitations on the

circumstances in which it can be exercised.” N.Y. County 678; see

also Shoe Show, Inc. v. Launzel, No. 92-CV-2794, 1993 WL 150322,

at *1 (E.D.N.Y. May 3, 1993) (“An exception to the attorney's right

to a retaining lien may be found, in the court's discretion, where

the client has made a clear showing of: (1) a need for the

documents, (2) prejudice that would result from the denial of

access to the papers, and (3) inability to pay the legal fees or post

a reasonable bond”). The precise scope of a lawyer's right to

assert a retaining lien presents questions of law. See N.Y. City 82-

74. See generally ABA/BNA Lawyers' Manual on Professional

Conduct 41:2102-2111 (1992); Rotker v. Rotker, 195 Misc. 2d 768,

(N.Y.Sup. Ct., Westchester County 2003).

Counsel retained by insurance company . A number of courts

have held that where counsel is retained by the client's insurance

carrier and the carrier fails to pay counsel, counsel's rights to

withdraw and exercise a retaining lien may be more limited than

when the client alone is responsible for, but does not pay, the

attorney's fees. SeeDennis v. Young, 106 A.D. 2d 762, 763 (3d

Dept. 1984) (counsel could not withdraw at least until dispute

over coverage decided);Turzio v. Ravenhall, 34 Misc. 2d 17, 18

(N.Y. City Ct., Kings County. 1962) (counsel could not exercise

retaining lien). But see Cullen v. Olins Leasing, Inc., 91 A.D. 2d

537, 537 (1st Dept. 1982) (insurance company insolvent, lawyer

permitted to withdraw).

Scope of Retention of Legal Files . Upon termination of the

attorney-client relationship, where no claim for unpaid legal fees

is outstanding, the client is presumptively accorded full access to

the entire client �le, with narrow exceptions. See Sage Realty

Corp. v. Proskauer Rose Goetz & Mendelsohn, L.L.P., 91 N.Y.2d

30, 34 (1997). In Sage Realty, the Court of Appeals held that (1)
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counsel’s former client is entitled to inspect and copy any

documents which relate to the representation and are in

counsel’s possession, absent “substantial grounds” for counsel to

refuse access (abrogating Zackiva Commcn's Corp. v. Milberg

Weiss Bershard Specthrie & Lerach, 223 A.D.2d 417, (1st Dep't

1996)); (2) a law �rm is not required to disclose documents that

might violate a duty of nondisclosure owed to a third party, or

otherwise imposed by law, or �rm documents intended for

internal law o�ce review and use; and (3) generally, unless the

law �rm has already been paid for assemblage and delivery of

documents to the client, performing that function is properly

chargeable to the client.

Back to Top

Of Counsel Relationships

Q. Under what circumstances may a lawyer or law �rm enter

into an “of counsel” relationship with another lawyer or law

�rm?

A. Under the Rules, lawyers or law �rms may hold themselves out

as “of counsel” to another lawyer or law �rm, provided: (1) they

have “a continuing relationship with [that] lawyer or law �rm,

other than as a partner or associate” (Rule 7.5(a)(4)); and (2) the

use of the “of counsel” title is not false or misleading in other

respects.  (Rule 7.2, cmt. [1] (“In order to avoid the possibility of

misleading persons with whom a lawyer deals, a lawyer should be

scrupulous in the representation of professional status.”)).

A “continuing relationship” is regularly de�ned as a “close,

regular, personal relationship.”  See N.Y. City Formal Op. 1996-8;

ABA Formal Op. 90-357 (holding that use of “the title ‘of counsel,’

or variants of that title, in identifying the relationship of a lawyer

or �rm with another lawyer or �rm is permissible as long as the

relationship between the two is a close, regular, personal

relationship and the use of the title is not otherwise false or

misleading”); see also N.Y. State Ethics Op. 793 (2006) (of counsel

lawyer must be “available to the �rm for consultation and advice

on a regular and continuing basis”).  An “of counsel” relationship

must be more than “a relationship involving only occasional

collaborative e�orts among otherwise unrelated lawyers or

�rms.”  ABA Formal Op. 90-357.
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Whether an “of counsel” relationship exists is a fact-based

analysis involving the consideration of a variety of factors.  See

N.Y. City Formal Op. 2013-3.  The following factors, which are not

intended to be exclusive or exhaustive, may be relevant to

determine whether a relationship is “continuing, regular and

personal” within the meaning of Rule 7.5(a)(4):

whether the lawyer shares o�ce space with the law �rm;

whether the lawyer is actively involved in the �rm’s day-to-

day a�airs;

whether the lawyer is actively involved in the �rm’s cases;

the frequency and nature of the lawyer’s communications

with the �rm;

whether and to what extent the �rm’s clients use the

lawyer’s services;

whether the lawyer’s relationship with the �rm is extremely

limited, such a relationship that involves only the referral of

business or occasional consulting.

N.Y. City Formal Op. 2013-3.  Because “of counsel”  relationships

vary signi�cantly from �rm to �rm, the fact that some of these

elements are not present in a particular relationship (or that

other elements not listed above are present) does not necessarily

make the of counsel designation inappropriate.  See id.; N.Y. State

Ethics Op. 936 (2012) (no “�xed set of a few factors will answer

the question whether a relationship is su�ciently close, regular

and personal as to justify any form of ‘counsel’ designation”). 

Conversely, the existence of a particular factor or combination of

factors does not conclusively determine that an “of counsel”

relationship is appropriate.  See N.Y. City Formal Op. 2013-1; N.Y.

City Formal Op. 1995-8 (“sharing of space and availability for

consultation on a regular basis are strongly indicative of the

requisite closeness of relationship, but not conclusive absent

closeness, regularity and a personal dimension in the

relationship”).

In addition, as noted above, the “of counsel” title must not be

false or misleading in other respects. See N.Y. City Formal Op.

2013-3.  In deciding whether to use the “of counsel” title, lawyers

and law �rms should give due consideration to the policies
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underlying the relevant ethics opinions and rules – namely to

protect the public from being misled about the relationship

between the law �rm and the of counsel attorney. See id.; N.Y.

State Ethics Op. 955 (2012) (“Ethics committees have set forth

criteria for use of particular designations such as ‘of counsel’ so

as to avoid the risk of misleading the public.”).  By using the “of

counsel” designation, both the law �rm and the lawyer are

conveying to the public that the lawyer’s continuing relationship

with the �rm is close, regular, and personal. N.Y. City Formal Op.

2013-3; N.Y. State Ethics Op. 793.  Where these characteristics are

absent, the public – including potential clients – may be misled or

harmed.  N.Y. Formal Op. 2013-3.

Q. Is an “of counsel” attorney required to be compensated by

any particular method?

No.  The method of compensation “is not relevant” to whether a

lawyer may be designated as "of counsel.”  N.Y. City Formal Op.

1996-8.  An attorney who is paid “per diem” and “does not work

exclusively for the �rm” may be designated as “of counsel” to the

�rm.  Id.

Q. May a law �rm be “of counsel” to another law �rm or

lawyer?

A. Yes.  See Rule 7.5(a)(4) (“a lawyer or law �rm may be designated

‘Of Counsel’”); N.Y. City Formal Op. 1995-8; ABA Formal Op. 90-

357; see also N.Y. State Ethics Op. 793 (2006) (shown in

hypothetical).

Q. May a lawyer be “of counsel” to more than one law �rm at

the same time?

A. Yes.  See ABA Formal Op. 90-357; see also N.Y. City Formal Op.

1996-8; N.Y. State Ethics Op. 793 (2006).  There is, however,

“some point at which the number of relationships would be too

great for any of them to have the necessary qualities of closeness

and regularity, and that number may not be much beyond two.”

 ABA Formal Op. 90-357; accord N.Y. State Ethics Op. 793 n.1

(2006); N.Y. City Formal Op. 1996-8.

Q. May a partner of one law �rm simultaneously be “of

counsel” to another law �rm?
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A. Yes, although it is “not usual, for a lawyer to satisfy the

requirements to serve as both a partner in one �rm and ‘of

counsel’ to another.”  See N.Y. City Formal Op. 1995-9.  The

Committee has opined that these requirements is likely satis�ed

when, for tax reasons, an attorney who is based in Washington,

D.C. and is partner in a New York law �rm changes his status to

become “of counsel” to the New York �rm while simultaneously

becoming a partner in a newly-formed D.C. partnership with

those same New York partners.  Id.

Q.  May a New York law �rm designate as “of counsel” a New

York lawyer who resides and practices overseas?

A.  A New York law �rm may designate as “of counsel” a lawyer

who is licensed to practice law in New York but resides and

practices law mainly in a foreign country provided that the “of

counsel” designation satis�es three conditions.  See N.Y. City

Formal Op. 2013-3.

First, the “of counsel” lawyer must have a “continuing

relationship” with the law �rm as required by Rule 7.5(a)(4).  Id.;

see also N.Y. City Formal Op. 1996-8 (an “of counsel” attorney

must have a “close, continuing, regular and personal” relationship

with the law �rm).  The criteria for assessing whether a

“continuing relationship” exists are discussed in the �rst FAQ

above. 

Second, the use of the “of counsel” title must not be false or

misleading in other respects.  N.Y. City Formal Op. 2013-3; see

also Rule 7.5, Cmt. [1] (“In order to avoid the possibility of

misleading persons with whom a lawyer deals, a lawyer should be

scrupulous in the representation of professional status.”).  The

policies behind this requirement are discussed in the �rst FAQ

above.

Third, the “of counsel” lawyer’s practice must not constitute the

unauthorized practice of law in the foreign country.  N.Y. City

Formal Op. 2013-3; see also Rule 5.5(b) (“A lawyer shall not aid a

nonlawyer in the unauthorized practice of law”).  The question of

whether an attorney’s conduct constitutes the unauthorized

practice of law is an issue of substantive law and, thus, beyond

the scope of the Committee’s jurisdiction.

Q. How are con�icts imputed among “of counsel” lawyers

and law �rms?
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A. In any “of counsel” relationship, con�icts are ordinarily imputed

to and through the “of counsel” lawyer or law �rm to the other

lawyer or law �rm.  See N.Y. State Ethics Op. 793 (2006); N.Y. City

Formal Op. 1996-8; see also N.Y. State Ethics Op. 773 (2004) (if

lawyer serving on municipal board cannot appear before the

board, a law �rm to which the lawyer is “of counsel” is also

barred); cf. Adv. Comm. Jud. Ethics 06-22 (if judge’s personal

attorney is “of counsel” to a law �rm, the judge must also exercise

recusal when members of the law �rm appear before the judge

“[i]f it is a continuing counsel relationship, evidenced, for

example, by a shared letterhead and other indicia, rather than

merely a retainer interest in occasional, discrete, separate

cases”).

Where a lawyer has an “of counsel” relationship with three law

�rms, con�icts of one �rm are imputed to the other two.  See ABA

Formal Op. 90-357 (“[T]he e�ect of two or more �rms sharing an

of counsel lawyer is to make them all e�ectively a single �rm, for

purposes of attribution of disquali�cations.”); see also Nemet v.

Nemet, 112 A.D.2d 359, 360 (2d Dep’t 1985) (upholding

disquali�cation based on the appearance of impropriety “evident

in the ‘of counsel’ arrangement between these attorneys”); N.Y.

City Formal Op. 2000-4 (extending the “of counsel” analysis to

“a�liated” �rms).

Q. Is a law �rm permitted refer to its “of counsel” lawyers on

professional notices, letterheads and signs?

A. Yes, subject to the usual restrictions on lawyer speech.  See

Rule 7.5(a)(4); N.Y. County Ethics Op. 727 (1999) (law �rm may

indicate on its letterhead that a lawyer “of counsel” to the �rm is a

retired judge, as long as the representation is truthful, not

misleading, and does not suggest that the �rm has improper

in�uence over a tribunal, legislative body, or public o�cial); see

generally Rules 7.1-7.5.

Q. Is a law �rm required refer to its “of counsel” lawyers on

professional notices, letterheads and signs?

No.  An “of counsel” attorney’s name need not be listed on �rm

letterhead, and as long as the attorney’s name does not so

appear, there is no ethical requirement that the attorney’s “of

counsel” status be mentioned in connection with the attorney’s

signature.  See N.Y. County Ethics Op. 662 (1984).  However, if the
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“of counsel” attorney’s name does appear on �rm letterhead, the

nature of the relationship should be disclosed.  Id.

A business card need not indicate an attorney’s “of counsel”

status.  See N.Y. County Ethics Op. 682 (1990).

Q. How are “of counsel” lawyers treated for purposes of

sharing fees?

A. Under Rule 1.5(g), fee splitting between lawyers who are

neither partners nor associates is subject to certain limitations. 

The rule does not address fee splitting in the context of an “of

counsel” relationship.  Nonetheless, the Committee has

concluded that where an “of counsel” lawyer is to receive a

percentage of the fees paid by a client directly to the a�liated

lawyer or law �rm, the “of counsel” lawyer should be deemed an

associate for purposes of the rule and the limitations do not

apply.  See N.Y. City Formal Op. 1996-8 n.2; see also Gold v. Katz,

193 A.D. 2d 566, 566 (1st Dep’t 1993) (upholding fee splitting

arrangement where “plainti�, although listed as ‘Of Counsel’ to

the �rm, nevertheless had a ‘�xed link’ to it as one who ‘regularly

participate[d]’ in its work, and thus should be deemed an

‘associate’ of the �rm not subject to the prohibition against fee

splitting”).

Back to Top

Attorney Advertising, Solicitation, and Professional
Notices

The following questions and answers are designed to assist the

Bar in identifying issues and relevant disciplinary rules pertaining

to attorney advertising and solicitations. Counsel are advised in

all cases to consult the New York Rules of Professional Conduct to

guide their work in the practice of law.

Q. What rules govern attorney advertisements and

solicitations under New York's Rules of Professional

Conduct?

A. Rule 7.1 governs attorney advertisements. Attorney advertising

may not contain a statement or claim that is false, deceptive or

misleading, or that otherwise violates any Rule. Rule 7.1(a).
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Rule 7.3 governs in-person and other types of communications

that are de�ned as solicitations. Solicitations must also comply

with the additional requirements of Rule 7.3, including, among

other things, more stringent record keeping obligations.

Additional rules concerning identifying a practice or specialty, and

concerning professional letterheads, signs and other notices, are

set forth in Rules 7.4 and 7.5, respectively.

Q. What is an advertisement?

A. Under the Rules of Professional Conduct, an advertisement is a

public or private communication made by, or on behalf of, a

lawyer or law �rm, about that lawyer or law �rm's services, the

primary purpose for which is the retention of the lawyer or law

�rm, except communications to current clients or other lawyers.

Rule 1.0(a).

Q. What is a solicitation?

A. A solicitation is an advertisement initiated by, or on behalf of, a

lawyer or law �rm that is directed to, or targeted at, a speci�c

recipient or group of recipients, or their family members or legal

representatives, the primary purpose for which is the retention of

the lawyer or law �rm, and a signi�cant motive for which is

pecuniary gain (pro bono matters are exempt). Rule 7.3(b).

Q. May I send articles, updates or speeches I have written to

existing clients or other lawyers?

A. Communications to existing clients or other lawyers are not

advertisements. Rule 1.0(a). A lawyer may write for publication on

legal topics (or speak publicly) without a�ecting the right to

accept employment so long as the lawyer does not undertake to

give individual advice. Rule 7.1(r). In this context, "without

a�ecting the right to accept employment" means that lawyers

may ethically obtain business by giving speeches and writing

articles about law.

Q. May I send articles, updates or speeches I have written to

prospective clients?

A. If the primary purpose of the communication is the retention

of the lawyer or law �rm, the communication is advertising and

must meet the requirements of Rule 7.1. If the communication is
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directed to, or targeted at, a speci�c recipient or group of

recipients, or their family members or legal representatives, and

a signi�cant motive is pecuniary gain, the communication must

also meet the requirements of Rule 7.3 for solicitations.

Q. What information must my advertisement contain under

the Rules?

A. All attorney advertisements must include the name, principal

law o�ce address and telephone number of the lawyer or law

�rm whose services are being o�ered. Rule 7.1(h). For additional

requirements concerning solicitations, see Rule 7.3.

Any email containing attorney advertising must contain in the

subject line the notation "ATTORNEY ADVERTISING." Rule 7.1(f).

Every advertisement other than those appearing in a radio,

television or billboard advertisement, in a directory, newspaper,

magazine or other periodical (and any website related thereto) or

made in person under Rule 7.3(a)(1) must be labelled "Attorney

Advertising" on the �rst page, or on the home page in the case of

a website. Rule 7.1(f). A self-mailing brochure or postcard also

must contain the words "Attorney Advertising." Rule 7.1(f).

Q. What information is prohibited in attorney advertising

under the Rules?

A. The following information is prohibited in attorney advertising:

An advertisement shall not:

include an endorsement of, or testimonial about, a lawyer

or law �rm from a client with respect to a matter still

pending without informed client consent con�rmed in

writing;

include a paid endorsement of, or testimonial about, a

lawyer or law �rm without disclosing that the person is

being compensated therefor;

include a portrayal of a �ctitious law �rm, the use of a

�ctitious name to refer to lawyers not associated together in

a law �rm, or otherwise imply that lawyers are associated in

a law �rm if that is not the case;
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use actors to portray a judge, the lawyer, or members of the

law �rm, or clients, or utilizing depictions of �ctitious events

or scenes, without disclosure of same;

be made to resemble legal documents; or

utilize meta tags or other hidden computer codes that, if

displayed, would violate the Rules.

Rule 7.1(c), (g).

Q.What information may be included in attorney advertising

under the Rules?

A. Subject to the requirement of Rule 7.1(a) that an advertisement

not contain any statements or claims that are false, misleading or

deceptive, or otherwise violate a Rule, advertisements may

include information as to:

Biographical information:

legal and nonlegal education, degrees and other scholastic

distinctions;

dates of admission to any bar;

areas of the law in which the lawyer or law �rm practices, as

authorized by the Rules;

public o�ces and teaching positions held;

publications of law related matters authored by the lawyer;

membership in bar associations or other professional

societies or organizations, including o�ces and committee

assignments;

foreign language �uency;

bona �de professional ratings;

names of clients regularly represented, provided that the

client has given prior written consent;

Non-legal services:
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non-legal services provided by the lawyer or law �rm or by

an entity owned and controlled by the lawyer or law �rm;

the existence of contractual relationships between the

lawyer or law �rm and a non-legal professional or service

�rm, to the extent permitted by Rule 5.8, and the nature

and extent of the services available through those

contractual relationships;

Financing arrangements and fees:

bank references and credit arrangements accepted;

prepaid or group legal service programs in which the lawyer

or law �rm participates;

legal fees for initial consultation;

contingency fee rates in civil matters when accompanied by

a statement disclosing the information required under Rule

7.1(p) and Judiciary Law §488(3);

range of fees for legal and non-legal services, provided that

there be available to the public free of charge a written

statement clearly describing the scope of each advertised

service;

hourly rates; and �xed fees for speci�ed legal and non-legal

services.

See Rule 7.1(b)(1)-(4). In addition, an advertisement may provide

the additional information described below only if the statement

can be factually supported by the lawyer or law �rm as of the

date on which the advertisement is published or disseminated;

the dissemination of the information does not contain

statements or claims that are false, deceptive or misleading or

otherwise violate a Rule; and it is accompanied by the following

disclaimer: "Prior results do not guarantee a similar outcome":

statements that are reasonably likely to create an

expectation about the results the lawyer can achieve;

statements that compare the lawyer's services with the

services of other lawyers;
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testimonials and endorsements of clients or former clients

(except that client testimonials or endorsements with

respect to a matter still pending remain prohibited without

informed client consent in writing); or

statements describing or characterizing the quality of the

lawyer's or law �rm's services.

Rule 7.1(d)-(e).

A lawyer or law �rm may not state that the lawyer or law

�rm is a specialist or specializes in a particular area of law,

except as follows:

A lawyer admitted to engage in patent practice before the

United States Patent and Trademark O�ce may use the

designation "Patent Attorney" or a substantially similar

designation.

A lawyer who is certi�ed as a specialist in a particular area

of law or practice by a private organization approved for

that purpose by the American Bar Association may state the

fact of certi�cation if, in conjunction therewith, the certifying

organization is identi�ed and the following statement is

prominently made: "The [name of the private certifying

organization] is not a�liated with any governmental

authority. Certi�cation is not a requirement for the practice

of law in the State of New York and does not necessarily

indicate greater competence than other attorneys

experienced in this �eld of law.

A lawyer who is certi�ed as a specialist in a particular area of law

or practice by the authority having jurisdiction over specialization

under the laws of another state or territory may state the fact of

certi�cation if, in conjunction therewith, the certifying state or

territory is identi�ed and the following statement is prominently

made: "Certi�cation granted by the [identify state or territory] is

not recognized by any governmental authority within the State of

New York. Certi�cation is not a requirement for the practice of

law in the State of New York and does not necessarily indicate

greater competence than other attorneys experienced in this

�eld of law.

Rule 7.4.
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An advertisement that otherwise complies with the Rules may

include a paid endorsement of or testimonial about a lawyer or

law �rm only if:

the advertisement discloses that the person is being

compensated therefor (Rule 7.1(c)(2)), but if the

endorsement or testimonial comes from a client with

respect to a matter that is still pending, informed written

consent must be obtained (Rule 7.1(e)(4)); amd

the advertisement does not contain statements or claims

that are false, deceptive or misleading, or otherwise violate

a Rule; it can be factually supported by the lawyer or law

�rm as of the date on which the advertisement is published

or disseminated; and it is accompanied by the disclaimer,

"Prior results do not guarantee a similar outcome." Rule

7.1(d)(e).

An advertisement that otherwise complies with the Rules may

use actors or �ctionalized events or scenes provided that the

advertisement discloses their use. Rule 7.1(c)(3).

An advertisement may use statements that compare the lawyer's

services with the services of other lawyers only if the statements

can be factually supported by the lawyer or law �rm as of the

date on which the advertisement is published or disseminated,

the advertisement is not false, deceptive or misleading, and does

not otherwise violate the Rules, and the comparative statement is

accompanied by the disclaimer "Prior results do not guarantee a

similar outcome." Rule 7.1(e).

An advertisement may include statements that are reasonably

likely to create an expectation about the results a lawyer can

achieve only if the statements can be factually supported by the

lawyer or law �rm as of the date on which the advertisement is

published or disseminated, the advertisement is not false,

deceptive or misleading, and does not otherwise violate the

Rules, and the comparative statement is accompanied by the

disclaimer "Prior results do not guarantee a similar outcome."

Rule 7.1(e).

Q. For how long must attorneys retain copies of their

advertisements and solicitations?
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A. A lawyer or law �rm must retain copies of all advertisements

for a period of not less than three years following initial

dissemination, except that copies of advertisements contained in

a computer-accessed communication shall be retained for not

less than one year. Rule 7.1(k).

Websites containing advertising shall be preserved upon initial

publication of the website, any major website redesign, or a

meaningful and extensive content change, but in no event less

frequently than once every 90 days. Rule 7.1(k).

A lawyer or law �rm making a solicitation must satisfy additional

requirements, including �ling a copy of the solicitation with the

appropriate attorney disciplinary committee and, if the

solicitation is directed to predetermined recipients, retaining a list

containing the names and addresses of all recipients for a period

of not less than three years following the last date of

dissemination. See Rule 7.3(c)(1),(3).

Only advertisements that are also solicitations must be �led with

a disciplinary committee. Rule 7.3(b),(c).

All solicitations directed to a recipient in New York must be �led

with the appropriate disciplinary committee. The �ling shall

consist of a copy of the solicitation and a transcript of any audio

portion (must include a translation if the solicitation is in a

language other than English).

The �ling requirement does not apply to solicitations directed to

a close friend, relative, or former or existing client; a web site,

unless it is targeted at a prospective client a�ected by an

identi�able actual event or occurrence or by an identi�able

prospective defendant; or professional cards or other

announcements authorized by Rule 7.5(a).

Rule 7.3(c)(1),(5).

Copies of solicitations are to be �led with the attorney disciplinary

committee of the judicial district or judicial department wherein

the lawyer or law �rm maintains its principal o�ce. Where no

such o�ce is maintained, the �ling shall be made in the judicial

department where the solicitation is targeted. Rule 7.3(c).

Q. What rule governs the use of lawyer or law �rm names?
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A. Rule 7.5

A lawyer or law �rm may use a telephone number that contains a

domain name, nickname, moniker or motto that does not

otherwise violate the Rules. Rule 7.5(f).

A lawyer or law �rm may use a domain name for an internet web

site that does not include the name of the lawyer or law �rm,

provide that all pages of the web site clearly and conspicuously

include the actual name of the lawyer or law �rm; the lawyer or

law �rm in no way attempts to engage in the practice of law by

using the domain name; the domain name does not imply an

ability to obtain results in a matter; and the domain name does

not otherwise violate the Rules. Rule 7.5(e).

Lawyers cannot hold themselves out as having a partnership with

one or more lawyers unless they are in fact partners. Rule 7.5(c).

Whether an attorney is a partner, for purposes of disclosure to

the public, is a question of law. See New York County Ethics

Opinion 740; Simon, Professional Responsibility Report,

December 2008. Similarly, a lawyer cannot imply that lawyers are

associated in a law �rm if that is not the case. Rule 7.1(c)(2).

If otherwise lawful, a law �rm may use as, or continue to include

in its name the name or names of one or more deceased or

retired members of the �rm or of a predecessor �rm in a

continuing line of succession. Rule 7.5(b).

A lawyer who assumes a judicial, legislative or public executive or

administrative post or o�ce may not permit the lawyer's name to

remain in the name of the law �rm or to be used in professional

notices of the �rm during any signi�cant period in which the

lawyer is not actively and regularly practicing law as a member of

the �rm, and during such period, other members of the �rm

cannot use the lawyer's name in the �rm name, or in professional

notices of the �rm. Rule 7.5(b).

Q. May I practice under a trade name?

A. No. Rule 7.5(b). See generally New York County Lawyers'

Association, Committee on Professional Ethics, Question No. 677,

p. 2, March 30, 1990. The NYCLA opinion reviews decisional law:

In re Shephard, 92 AD2d 978 (3d Dep't 1983) (use of the name

"The People's Law Firm of Jan L. Shephard" is improper since it

implies that the �rm is publicly supported or provides free legal
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services); but see In Re von Wiegen, 63 N.Y. 2d 163 (1984) (using

the motto "The Country Lawyer" was not improper when the

lawyer's own name was inserted in addition to the motto,

because there was no potential for deception about the identity

of the lawyer in question).

Q. What kinds of solicitation are prohibited?

A. Solicitations by in-person or telephone contact, or real-time or

interactive computer-accessed communication are prohibited

unless the recipient is a close friend, relative, former client or

existing client.

Solicitations by any form of communication are prohibited if:

the communication or contact violates Rules 4.5(a)-(b) or

7.3(e) [governing communications after incidents involving

potential claims for personal injury or wrongful death] or

Rule 7.1(a) [prohibiting statements that are false, deceptive

or misleading, or otherwise violate a Rule];

the recipient has made known to the lawyer a desire not to

be solicited by the lawyer;

the solicitation involves coercion, duress or harassment;

the lawyer knows or reasonably should know that the age or

the physical, emotional or mental state of the recipient

makes it unlikely that the recipient will be able to exercise

reasonable judgment in retaining the lawyer; or

the lawyer intends or expects, but does not disclose, that

the legal services necessary to handle the matter

competently will be performed primarily by another lawyer

who is not a�liated with the soliciting lawyer as a partner,

associate or of counsel.

Rule 7.3(a).

No solicitation relating to a speci�c incident involving potential

claims for personal injury or wrongful death is permitted before

the 30th day after the date of the incident, unless a �ling must be

made within 30 days of the incident as a legal prerequisite to the

particular claim, in which case no unsolicited communication is
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permitted before the 15th day after the date of the incident. Rule

7.3(e).

In addition, no unsolicited communication is permitted to any

individual injured in the accident or to a family member or legal

representative of such an individual, by a lawyer or law �rm, or by

any associate, agent, employee or other representative of a

lawyer or law �rm representing actual or potential defendants or

entities that may defend and/or indemnify said defendants,

before the 30th day after the date of the incident, unless a �ling

must be made within 30 days of the incident as a legal

prerequisite to the particular claim, in which case no unsolicited

communication is permitted before the 15th day after the date of

the incident. Rule 4.5(a).

A retainer agreement may be provided along with a solicitation

only if the top of each page is marked "SAMPLE" in red ink in a

type size equal to the largest type size used in the agreement and

the words "DO NOT SIGN" appear on the client signature line.

Rule 7.3(g).

A lawyer or law �rm advertising any �xed fee for speci�ed legal

services must, at the time of fee publication, have available to the

public a written statement clearly describing the scope of each

advertised service, which statement must be available to the

client at the time of retainer for any such service. Such legal

services must include all those services that are recognized as

reasonable and necessary under local custom in the area of

practice in the community where services are performed. Rule

7.1(j).

If a lawyer or law �rm advertises a range of fees or an hourly rate

for services, the lawyer or law �rm cannot charge more than the

fee advertised for such services.

If a lawyer or law �rm advertises a �xed fee for speci�ed legal

services, or performs services described in a fee schedule, the

lawyer may not charge more than the �xed fee for such stated

legal services as set forth in the advertisement or fee schedule,

unless the client agrees in writing that the services performed or

to be performed were not legal services referred to or implied in

the advertisement or in the fee schedule and, further, that a

di�erent fee arrangement shall apply to the transaction.
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Unless otherwise speci�ed, if a lawyer broadcasts any fee

information authorized under Rule 7.1, the lawyer is bound by

any representation made therein for a period of not less than 30

days after such broadcast.

Unless otherwise speci�ed in the advertisement, if a lawyer

publishes any fee information authorized under Rule 7.1 in a

publication that is published more frequently than once per

month, the lawyer is bound by any representation made therein

for a period of not less than 30 days after such publication. If a

lawyer publishes any fee information authorized under Rule 7.1

in a publication that is published once per month or less

frequently, the lawyer is bound by any representation made

therein until the publication of the succeeding issue. If the lawyer

publishes any fee information authorized under Rule 7.1 in a

publication that has no �xed date for publication of a succeeding

issue, the lawyer is bound by any representation made therein

for a reasonable period of time after publication, but in no event

less than 90 days.

Rule 7.1(l)-(n).

Back to Top

Attorney Advertising

Please note that the following questions and answers are

designed to assist the Bar in identifying the issues and relevant

disciplinary rules pertaining to attorney advertising and

solicitations. Counsel are advised in all cases to consult the Rules

of Professional Conduct to determine whether the applicable

Rules are satis�ed. Please also note that certain Rules governing

attorney advertising are the subject of pending litigation. See

Alexander v. Cahill, 2007 U.S. Dist. LEXIS 53602 (N.D.N.Y. 2007)

(appeal pending) The Committee does not opine on the likely

outcome of litigation involving challenges to the Rules, which may

a�ect your obligations.

Q. What rules govern attorney advertisements and

solicitations under New York ’s Rules of Professional

Conduct?

A. Rule 7.1 governs attorney advertisements. Attorney advertising

may not contain a statement or claim that is false, deceptive or
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misleading, or that otherwise violates any Rule. Rule 7.1(a).

Solicitations must also comply with the additional requirements

of Rule 7.3.

Additional rules concerning identifying a practice or specialty, and

concerning professional letterheads, signs and other notices, are

set forth in Rules 7.4 and 7.5, respectively.

Q. What is an advertisement?

A. Under the Rules of Professional Conduct, an advertisement is a

public or private communication made by, or on behalf of, a

lawyer or law �rm, about that lawyer or law �rm’s services, the

primary purpose for which is the retention of the lawyer or law

�rm. Rule 1.0(a).

Q. What is a solicitation?

A. A solicitation is a kind of advertisement, one directed to or

targeted at a speci�c recipient or group of recipients, and a

signi�cant motive for which is pecuniary gain.

A solicitation is an advertisement initiated by, or on behalf of, a

lawyer or law �rm that is directed to, or targeted at, a speci�c

recipient or group of recipients, or their family members or legal

representatives, the primary purpose for which is the retention of

the lawyer or law �rm, and a signi�cant motive for which is

pecuniary gain. Rule 7.3(b).

Q. Can I send articles, updates or speeches I have written to

existing clients or other lawyers?

A. Communications to existing clients or other lawyers are not

advertisements. Rule 1.0(a). A lawyer may write for publication on

legal topics (or speak publicly) without a�ecting the right to

accept employment so long as the lawyer does not undertake to

give individual advice. Rule 7.1(r).

Q. Can I send articles, updates or speeches I have written to

prospective clients?

A. If the primary purpose of the communication is the retention

of the lawyer or law �rm, the communication is advertising and

must meet the requirements of Rule 7.1. If the communication is
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directed to, or targeted at, a speci�c recipient or group of

recipients, or their family members or legal representatives, and

a signi�cant motive is pecuniary gain, the communication must

also meet the requirements of Rule 7.3 for solicitations.

Q. What information must my advertisement contain under

the Rules?

A. All attorney advertisements must include the name, principal

law o�ce address and telephone number of the lawyer or law

�rm whose services are being o�ered. Rule 7.1(h). For additional

requirements concerning solicitations, see Rule 7.3.

Any email containing attorney advertising must contain in the

subject line the notation “ATTORNEY ADVERTISING.” Rule 7.1(f).

Every advertisement other than those appearing in a radio,

television or billboard advertisement, in a directory, newspaper,

magazine or other periodical (and any website related thereto) or

made in person under Rule 7.3(a)(1) must be labeled “Attorney

Advertising” on the �rst page, or on the home page in case of a

website. Rule 7.1(f). A self-mailing brochure or postcard also must

contain the words “Attorney Advertising.” Rule 7.1(f).

Q. What information is prohibited in attorney advertising

under the Rules?

A. The following information is prohibited in attorney advertising:

Ad advertisement shall not:

include an endorsement of, or testimonial about, a lawyer

or law �rm from a client with respect to a matter still

pending;

include a paid endorsement of, or testimonial about, a

lawyer or law �rm without disclosing that the person is

being compensated therefor;

include the portrayal of a judge, a portrayal of a �ctitious

law �rm, the use of a �ctitious name to refer to lawyers not

associated together in a law �rm, or otherwise imply that

lawyers are associated in a law �rm if that is not the case;

use actors to portray the lawyer, or members of the law

�rm, or clients, or utilizing depictions of �ctitious events or



11/21/2021 Frequently Asked Legal Ethics Questions | Member & Career Services | NYC Bar

https://www.nycbar.org/member-and-career-services/ethics/frequently-asked-legal-ethics-questions 32/40

scenes, without disclosure of same; rely on techniques to

obtain attention that demonstrate a clear and intentional

lack of relevance to the selection of counsel, including the

portrayal of lawyers exhibiting characteristics clearly

unrelated to legal competence;

be made to resemble legal documents;

utilize a nickname, moniker, motto or trade name that

implies an ability to obtain results in a matter;

utilize a pop-up or pop-under advertisements in connection

with computer-accessed communications, other than on the

lawyer or law �rm’s own website or other internet presence;

or

utilize meta tags or other hidden computer codes that, if

displayed, would violate the Rules.

Rule 7.1(c), (g).

Q.

A. Subject to the requirement of Rule 7.1(a) that an advertisement

not contain any statements or claims that are false, misleading or

deceptive, or otherwise violate a Rule, advertisements may

include information as to:

legal and nonlegal education, degrees and other scholastic

distinctions;

dates of admission to any bar;

areas of the law in which the lawyer or law �rm practices, as

authorized by the Rules;

public o�ces and teaching positions held;

publications of law related matters authored by the lawyer;

membership in bar associations or other professional

societies or organizations, including o�ces and committee

assignments;

foreign language �uency;

bona �de professional ratings;
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names of clients regularly represented, provided that the

client has given prior written consent;

bank references and credit arrangements accepted;

prepaid or group legal service programs in which the lawyer

or law �rm participates;

non-legal services provided by the lawyer or law �rm or by

an entity owned and controlled by the lawyer or law �rm;

the existence of contractual relationships between the

lawyer or law �rm and a non-legal professional or service

�rm, to the extent permitted by Rule 5.8, and the nature

and extent of the services available through those

contractual relationships;

legal fees for initial consultation;

contingency fee rates in civil matters when accompanied by

a statement disclosing the information required under Rule

7.1(p) and Judiciary Law § 488(3);

range of fees for legal and non-legal services, provided that

there be available to the public free of charge a written

statement clearing describing the scope of each advertised

service;

hourly rates; and �xed fees for speci�ed legal and non-legal

services.

See Rule 7.1(b)(1)-(4). In addition, an advertisement may provide

the additional information described below only if the statement

can be factually supported by the lawyer or law �rm as of the

date on which the advertisement is published or disseminated;

the dissemination of the information does not contain

statements or claims that are false, deceptive or misleading or

otherwise violate a Rule; and it is accompanied by the following

disclaimer: “Prior results do not guarantee a similar outcome”:

statements that are reasonably likely to create an

expectation about the results the lawyer can achieve;

statements that compare the lawyer’s services with the

services of other lawyers;
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testimonials and endorsements of clients or former clients

(except that client testimonials or endorsements with

respect to a matter still pending remain prohibited); or

statements describing or characterizing the quality of the

lawyer’s or law �rm’s services.

Rule 7.1(d)-(e).

A. Attorney advertising can include a nickname, moniker or motto

or trade name only if that nickname, moniker, motto or trade

name does not imply an ability to obtain results in a matter. Rule

7.1(c)(7). A lawyer or law �rm may use a telephone number which

contains a domain name, nickname, moniker or motto that does

not otherwise violate the Rules. Rule 7.5(f).

A. A lawyer or law �rm may use a domain name for an internet

web site that does not include the name of the lawyer or law �rm,

provide that all pages of the web site clearly and conspicuously

include the actual name of the lawyer or law �rm; the lawyer or

law �rm in no way attempts to engage in the practice of law by

using the domain name; the domain name does not imply an

ability to obtain results in a matter; and the domain name does

not otherwise violate the Rules. Rule 7.5(e).

A. Lawyers cannot hold themselves out as having a partnership

with one or more lawyers unless they are in fact partners. Rule

7.5(c). Similarly, a lawyer cannot imply that lawyers are associated

in a law �rm if that is not the case. Rule 7.1(c)(3).

A. A lawyer in private practice cannot practice under a trade

name or a name that is misleading as to the identity of the lawyer

or lawyers practicing under such a name, or containing names

other than those of one or more of the lawyers in the �rm. Rule

7.5(b).

A. Rule 7.5(b).

A. If otherwise lawful, a law �rm may use as, or continue to

include in its name the name or names of one or more deceased

or retired members of the �rm or of a predecessor �rm in a

continuing line of succession. Rule 7.5(b).

A. A lawyer who assumes a judicial, legislative or public executive

or administrative post or o�ce may not permit the lawyer’s name
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to remain in the name of the law �rm or to be used in

professional notices of the �rm during any signi�cant period in

which the lawyer is not actively and regularly practicing law as a

member of the �rm, and during such period, other members of

the �rm cannot use the lawyer’s name in the �rm name, or in

professional notices of the �rm. Rule 7.5(b).

A. A lawyer or law �rm may publicly identify one or more areas of

law in which the lawyer or law �rm practices, or may state that

the practice of the lawyer or law �rm is limited to one or more

areas of law.

A lawyer or law �rm may not state that the lawyer or law

�rm is a specialist or specializes in a particular area of law,

except as follows:

A lawyer admitted to engage in patent practice before the

United States Patent and Trademark O�ce may use the

designation “Patent Attorney” or a substantially similar

designation.

A lawyer who is certi�ed as a specialist in a particular area

of law or practice by a private organization approved for

that purpose by the American Bar Association may state the

fact of certi�cation if, in conjunction therewith, the certifying

organization is identi�ed and the following statement is

prominently made: “The [name of the private certifying

organization] is not a�liated with any governmental

authority. Certi�cation is not a requirement for the practice

of law in the State of New York and does not necessarily

indicate greater competence than other attorneys

experienced in this �eld of law.”

A lawyer who is certi�ed as a specialist in a particular area of law

or practice by the authority having jurisdiction over specialization

under the laws of another state or territory may state the fact of

certi�cation if, in conjunction therewith, the certifying state or

territory is identi�ed and the following statement is prominently

made: “Certi�cation granted by the [identify state or territory] is

not recognized by any governmental authority within the State of

New York. Certi�cation is not a requirement for the practice of

law in the State of New York and does not necessarily indicate

greater competence than other attorneys experienced in this

�eld of law.”
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Rule 7.4.

A. An advertisement that otherwise complies with the Rules may

include a paid endorsement of or testimonial about a lawyer or

law �rm only if the advertisement discloses that the person is

being compensated therefor (Rule 7.1(c)(2)); the endorsement or

testimonial does not come from a client with respect to a matter

that is still pending (Rule 7.1(c)(1)); the advertisement does not

contain statements or claims that are false, deceptive or

misleading, or otherwise violate a Rule; it can be factually

supported by the lawyer or law �rm as of the date on which the

advertisement is published or disseminated; and it is

accompanied by the disclaimer, “Prior results do not guarantee a

similar outcome.” Rule 7.1(d)(e).

A. An advertisement that otherwise complies with the Rules may

use actors or �ctionalized events or scenes provided that the

advertisement discloses their use. Rule 7.1(c)(4).

A. An advertisement may use statements that compare the

lawyer’s services with the services of other lawyers only if the

statements can be factually supported by the lawyer or law �rm

as of the date on which the advertisement is published or

disseminated, the advertisement is not false, deceptive or

misleading, and does not otherwise violate the Rules, and the

comparative statement is accompanied by the disclaimer “Prior

results do not guarantee a similar outcome.” Rule 7.1(e).

A. An advertisement may include statements that are reasonably

likely to create an expectation about the results a lawyer can

achieve only if the statements can be factually supported by the

lawyer or law �rm as of the date on which the advertisement is

published or disseminated, the advertisement is not false,

deceptive or misleading, and does not otherwise violate the

Rules, and the comparative statement is accompanied by the

disclaimer “Prior results do not guarantee a similar outcome.”

Rule 7.1(e).

A. A lawyer or law �rm must retain copies of all advertisements

for a period of not less than three years following initial

dissemination, except that copies of advertisements contained in

a computer-accessed communication shall be retained for not

less than one year. Rule 7.1(k).
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Websites containing advertising shall be preserved upon initial

publication of the website, any major website redesign, or a

meaningful and extensive content change, but in no event less

frequently than once every 90 days. Rule 7.1(k).

A lawyer or law �rm making a solicitation must satisfy additional

requirements, including �ling a copy of the solicitation with the

appropriate attorney disciplinary committee and, if the

solicitation is directed to predetermined recipients, retaining a list

containing the names and addresses of all recipients for a period

of not less than three years following the last date of

dissemination. See Rule 7.3(c)(1),(3).

A. Only advertisements that are also solicitations must be �led

with a disciplinary committee. Rule 7.3(b),(c).

A. All solicitations directed to a recipient in the State of New York

must be �led with the appropriate disciplinary committee. The

�ling shall consist of a copy of the solicitation, a transcript of the

audio portion of any radio or television solicitation and, if the

solicitation is in a language other than English, an accurate

English-language translation.

The �ling requirement does not apply to solicitations directed or

disseminated to a close friend, relative, or former or existing

client; a web site maintained by the lawyer or law �rm, unless the

web site is designed for and directed to, or targeted at, a

prospective client a�ected by an identi�able actual event or

occurrence or by an identi�able prospective defendant; or

professional cards or other announcements authorized by Rule

7.5(a).

Rule 7.3(c)(1),(5).

A. Copies of solicitations are to be �led with the attorney

disciplinary committee of the judicial district or judicial

department wherein the lawyer or law �rm maintains its principal

o�ce. Where no such o�ce is maintained, the �ling shall be

made in the judicial department where the solicitation is

targeted. Rule 7.3(c).

Q. What kinds of solicitation are prohibited?

A. Solicitations by in-person or telephone contact, or real-time or

interactive computer-accessed communication are prohibited
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unless the recipient is a close friend, relative, former client or

existing client.

Solicitations by any form of communication are prohibited if:

the communication or contact violates Rules 4.5(a)-(b) or

7.3(e) [governing communications after incidents involving

potential claims for personal injury or wrongful death] or

Rule 7.1(a) [prohibiting statements that are false, deceptive

or misleading, or otherwise violate a Rule];

the recipient has made known to the lawyer a desire not to

be solicited by the lawyer;

the solicitation involves coercion, duress or harassment;

the lawyer knows or reasonably should know that the age or

the physical, emotional or mental state of the recipient

makes it unlikely that the recipient will be able to exercise

reasonable judgment in retaining the lawyer; or

the lawyer intends or expects, but does not disclose, that

the legal services necessary to handle the matter

competently will be performed primarily by another lawyer

who is not a�liated with the soliciting lawyer as a partner,

associate or of counsel.

Rule 7.3(a).

A. No solicitation relating to a speci�c incident involving potential

claims for personal injury or wrongful death is permitted before

the 30th day after the date of the incident, unless a �ling must be

made within 30 days of the incident as a legal prerequisite to the

particular claim, in which case no unsolicited communication is

permitted before the 15th day after the date of the incident. Rule

7.3(e).

In addition, no unsolicited communication is permitted to any

individual injured in the accident or to a family member or legal

representative of such an individual, by a lawyer or law �rm, or by

any associate, agent, employee or other representative of a

lawyer or law �rm representing actual or potential defendants or

entities that may defend and/or indemnify said defendants,

before the 30th day after the date of the incident, unless a �ling

must be made within 30 days of the incident as a legal
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prerequisite to the particular claim, in which case no unsolicited

communication is permitted before the 15th day after the date of

the incident. Rule 4.5(a).

A. A retainer agreement may be provided along with a solicitation

only if the top of each page is marked “SAMPLE” in red ink in a

type size equal to the largest type size used in the agreement and

the words “DO NOT SIGN” appear on the client signature line.

Rule 7.3(g).

A. A lawyer or law �rm advertising any �xed fee for speci�ed legal

services must, at the time of fee publication, have available to the

public a written statement clearly describing the scope of each

advertised service, which statement must be available to the

client at the time of retainer for any such service. Such legal

services must include all those services that are recognized as

reasonable and necessary under local custom in the area of

practice in the community where services are performed. Rule

7.1(j).

A. If a lawyer or law �rm advertises a range of fees or an hourly

rate for services, the lawyer or law �rm cannot charge more than

the fee advertised for such services.

If a lawyer or law �rm advertises a �xed fee for speci�ed legal

services, or performs services described in a fee schedule, the

lawyer may not charge more than the �xed fee for such stated

legal services as set forth in the advertisement or fee schedule,

unless the client agrees in writing that the services performed or

to be performed were not legal services referred to or implied in

the advertisement or in the fee schedule and, further, that a

di�erent fee arrangement shall apply to the transaction.

Unless otherwise speci�ed, if a lawyer broadcasts any fee

information authorized under Rule 7.1, the lawyer is bound by

any representation made therein for a period of not less than 30

days after such broadcast.

Unless otherwise speci�ed in the advertisement, if a lawyer

publishes any fee information authorized under Rule 7.1 in a

publication that is published more frequently than once per

month, the lawyer is bound by any representation made therein

for a period of not less than 30 days after such publication. If a

lawyer publishes any fee information authorized under Rule 7.1

in a publication that is published once per month or less
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frequently, the lawyer is bound by any representation made

therein until the publication of the succeeding issue. If the lawyer

publishes any fee information authorized under Rule 7.1 in a

publication that has no �xed date for publication of a succeeding

issue, the lawyer is bound by any representation made therein

for a reasonable period of time after publication, but in no event

less than 90 days.

Rule 7.1(l)-(n).

Back to Top

 

https://www.nycbar.org/terms-and-conditions
https://www.nycbar.org/privacy-policy
https://www.nycbar.org/space-rental
https://www.nycbar.org/advertise-with-us
https://www.nycbar.org/customer-service
https://www.nycbar.org/contact




Restatement Third, The Law Governing Lawyers  § 130 

  267 

concerning their conflicting interests. Lawyer spent most of the closing argument explaining away A’s guilt and 
did not mention the weak case against B, because doing so would invite the jury to consider the greater 
likelihood of A’s guilt. Lawyer could represent B only with the informed consent of B (see § 122). 
d. A criminal-defense lawyer with conflicting duties to other clients. As required in Subsection (2), a conflict 

exists when a defense lawyer in a criminal matter has duties to clients in other matters that might conflict. A conflict 
exists, for example, if the lawyer also represents either a prosecutor or a prosecution witness in an unrelated matter. 
The conflict could lead the lawyer to be less vigorous in defending the criminal case in order to avoid offending the 
other client, or the lawyer might be constrained in cross-examining the other client (see § 60(1)). A lawyer who 
represents a criminal defendant may not represent the state in unrelated civil matters when such representation 
would have a material and adverse effect on the lawyer’s handling of the criminal case. 

Ordinarily, these conflicts may be waived by client consent under the limitations and conditions in § 122. 
Because the defendant’s constitutional rights are implicated, court procedures often require that consent be made 
part of the formal record in the criminal case (see Comment c hereto). 
 
§ 130. Multiple Representation in a Nonlitigated Matter 

Unless all affected clients consent to the representation under the limitations and conditions 
provided in § 122, a lawyer may not represent two or more clients in a matter not involving 
litigation if there is a substantial risk that the lawyer’s representation of one or more of the clients 
would be materially and adversely affected by the lawyer’s duties to one or more of the other 
clients. 
Comment: 

b. Rationale. . . . Whether a lawyer can function in a situation of conflict (see § 121) depends on whether the 
conflict is consentable (see § 122(2)), which in turn depends on whether it is “reasonably likely that the lawyer will 
be able to provide adequate representation” to all affected clients (see § 122(2)). 
Conflicted but unconsented representation of multiple clients, for example of the buyer and seller of property, is 
sometimes defended with the argument that the lawyer was performing the role of mere “scrivener” or a similarly 
mechanical role. The characterization is usually inappropriate. A lawyer must accept responsibility to give 
customary advice and customary range of legal services, unless the clients have given their informed consent to a 
narrower range of the lawyer’s responsibilities. On limitations of a lawyer’s responsibilities, see § 19(1). 

c. Assisting multiple clients with common objectives, but conflicting interests. When multiple clients have 
generally common interests, the role of the lawyer is to advise on relevant legal considerations, suggest alternative 
ways of meeting common objectives, and draft instruments necessary to accomplish the desired results. Multiple 
representations do not always present a conflict of interest requiring client consent (see § 121). For example, in 
representing spouses jointly in the purchase of property as co-owners, the lawyer would reasonably assume that such 
a representation does not involve a conflict of interest. A conflict could be involved, however, if the lawyer knew 
that one spouse’s objectives in the acquisition were materially at variance with those of the other spouse. 
Illustrations:  

1. Husband and Wife consult Lawyer for estate-planning advice about a will for each of them. Lawyer has 
had professional dealings with the spouses, both separately and together, on several prior occasions. Lawyer 
knows them to be knowledgeable about their respective rights and interests, competent to make independent 
decisions if called for, and in accord on their common and individual objectives. Lawyer may represent both 
clients in the matter without obtaining consent (see § 121). While each spouse theoretically could make a 
distribution different from the other’s, including a less generous bequest to each other, those possibilities do not 
create a conflict of interest, and none reasonably appears to exist in the circumstances. 

2. The same facts as in Illustration 1, except that Lawyer has not previously met the spouses. Spouse A 
does most of the talking in the initial discussions with Lawyer. Spouse B, who owns significantly more property 
than Spouse A, appears to disagree with important positions of Spouse A but to be uncomfortable in expressing 
that disagreement and does not pursue them when Spouse A appears impatient and peremptory. Representation 
of both spouses would involve a conflict of interest. Lawyer may proceed to provide the requested legal 
assistance only with consent given under the limitations and conditions provided in § 122. 

3. The same facts as in Illustration 1, except that Lawyer has not previously met the spouses. But in this 
instance, unlike in Illustration 2, in discussions with the spouses, Lawyer asks questions and suggests options 
that reveal both Spouse A and Spouse B to be knowledgeable about their respective rights and interests, 
competent to make independent decisions if called for, and in accord on their common and individual 
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objectives. Lawyer has adequately verified the absence of a conflict of interest and thus may represent both 
clients in the matter without obtaining consent (see § 122). 
Clients might not fully understand the potential for conflict in their interests as the result of ignorance about 

their legal rights, about possible alternatives to those that the clients have considered prior to retaining the lawyer, or 
about the uncommunicated plans or objectives of another client. In other situations, prospective clients might agree 
on objectives when they first approach the common lawyer, but it should be reasonably apparent that a conflict is 
likely to develop as the representation proceeds. A client’s right to communicate in confidence with the attorney 
should not be constrained by concern that discord might result (cf. § 75). A lawyer is not required to suggest or 
assume discord where none exists, but when a conflict is reasonably apparent or foreseeable, the lawyer may 
proceed with multiple representation only after all affected clients have consented as provided in § 122. 
Illustration:  

4. A, B, and C are interested in forming a partnership in which A is to provide the capital, B the basic 
patent, and C the management skill. Only C will spend significant amounts of time operating the business. A, B, 
and C jointly request Lawyer to represent them in creating the partnership. The different contributions to be 
made to the partnership alone indicate that the prospective partners have conflicts of interest with respect to the 
structure and governance of the partnership (see § 121). With 
the informed consent of each (see § 122), Lawyer may represent all three clients in forming the business. 
Lawyer may assist the clients in valuing their respective contributions and suggest arrangements to protect their 
respective interests. With respect to conflicts and informed consent in representing the partnership as well as the 
partners once the business is established, see § 131, 
Comment e. 
d. Clients with known differences to be resolved. Multiple prospective clients might already be aware that their 

interests and objectives are antagonistic to some degree. The lawyer must ascertain at the outset what kind of 
assistance the clients require. Service by the lawyer or another person as an arbitrator or mediator (and not as a 
lawyer representing clients), for example, might well serve the clients’ interests. 

When circumstances reasonably indicate that the prospective clients might be able to reach a reasonable 
reconciliation of their differences by agreement and with the lawyer’s assistance, the lawyer may represent them 
after obtaining informed consent (see § 122). In particular, the lawyer should explain the effect of joint 
representation on the lawyer’s ability to protect each client’s confidential information (see § 75). If the joint 
representation is undertaken, the lawyer should help the clients reach agreement on outstanding issues but should not 
advance the interests of one of the clients to the detriment of another (see § 122, Comment h). 

Relations among multiple clients can develop into adversarial, even litigated, matters. Even if the possibility of 
litigation is substantial and even though the consent does not permit the lawyer to represent one client against the 
other if litigation does ensue (see § 122(2)(b) & § 128), with informed consent a lawyer could accept multiple 
representation in an effort to reconcile the differences of the clients short of litigation. The lawyer should inform the 
clients that the effort to overcome differences might ultimately fail and require the lawyer’s complete withdrawal 
from the matter, unless the clients agreed that the lawyer thereafter could continue to represent less than all clients 
(see § 121, Comment e(i)). The lawyer is not required to encourage each client to obtain independent advice about 
being jointly represented, but the lawyer should honor any client request for such an opportunity. 
Illustrations:  

5. The same facts as in Illustration 4, except that the partnership of A, B, and C is formed and commences 
business. The business encounters difficulty in securing customers and controlling costs, and it shortly appears 
that the business will fail unless additional funding is obtained. No outside funds are available, and A 
announces unwillingness to provide additional capital unless B and C agree to increase A’s interest in the 
business. B and C believe that A is requesting an unreasonably large additional share. A, B, and C seek 
Lawyer’s assistance in resolving their disagreements. A conflict clearly exists between the clients (§ 121). 
Lawyer may agree to represent the three clients in seeking to arrive at a mutually satisfactory resolution, but 
only after Lawyer obtains the informed consent of each client and there is a clear definition of the services that 
Lawyer will provide. In representing the clients, Lawyer may not favor the position of any client over the others 
(see § 122, Comment h). 

6. Husband and Wife have agreed to obtain an uncontested dissolution of their marriage. They have 
consulted Lawyer to help them reach an agreement on disposition of their property. A conflict of interest clearly 
exists between the prospective clients (§ 121). If reasonable prospects of an agreement exist, Lawyer may 
accept the joint representation with the effective consent of both (see § 122). However, in the later dissolution 
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